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AMERICAN LAW REVIEW. 


JUNE, 1880. 


LEGAL AND EQUITABLE REMEDIES FOR INFRINGE- 
MENT OF TRADE-MARKS. 


In glancing over the reported cases involving questions of trade- 
mark, one can but be struck with the large proportion on the 
chancery side of the court. Not one in ten of those found in 
Coddington’s or Sebastian’s Digests are actions at law; and in 
many of the suits in equity, where the Chancellor has refused to 
grant an injunction until the party applying has settled his right 
by an action at law, the complainant has seemingly been unwill- 
ing to risk the action, and has allowed the costs to be taxed 
against him rather than try the issue with the defendant before 
a jury. Mr. Justice Potter, of the Supreme Court of Rhode 
Island, has truly said that the remedy at law is now seldom 
resorted to.} 

It is, of course, as true in this class of cases as in any other, 
that equity will not interpose where the plaintiff has an adequate 
remedy at law. It would seem, therefore, that the legal remedy 
for an infringement of a trade-mark, or a violation of the right of 
property therein, must be in most instances inadequate. 

One manifest reason for this is the difficulty, common to trade- — 
mark cases with those of patent and copyright, of estimating the 
damages. Whether this would wholly account for the dispro- 
portion already noticed may be doubted. We propose in this 
article to examine the grounds upon which the jurisdiction in the 
respective cases depends, and the relief which is sought and ob- 
tained by each method of procedure. 

I. The first, and perhaps the fundamental, distinction between 
legal and equitable actions for infringement of trade-marks is 


1 Carmichel v. Latimer, 11 R. I. 895. 
VOL. 1. —N. 8 26 


| 

| 

THE 

| 


402 LEGAL AND EQUITABLE REMEDIES FOR 

that in actions at law there must be alleged and proved an inten- 
tion to deceive on the part of the defendant ; while in equity it 
is sufficient that the effect of the imitation is to deceive, or that 
its tendency is to deceive. To recover in a court of law, plaintiff 
must show not only the imitation, but that defendant knew it 
was an imitation, and adopted it for the fraudulent purpose of 
selling his goods as the goods of him whose mark he has imitated.! 
In equity, the intention is of no consequence. The defendant 
may be entirely ignorant that the device used by him has ever 
been used by any one before. Even if he does know it, he may 
honestly believe that plaintiff has no right to its exclusive use. 
He may also have fallen into the imitation unintentionally or un- 
consciously. Yet, notwithstanding these facts, if the plaintiff's 
right is clear, and if the imitation is so close that it is liable to 
deceive the ordinary purchaser, the defendant, honest or mis- 
taken though he be, will be enjoined.? 

It is not intended to be asserted that in cases where the imita- 
tion is made with a fraudulent intent on the part of the defendant, 
the action can be brought only in a court of law. Equity may 
certainly grant relief in such cases. But, while the failure to 


show such intent is fatal to an action at law, it is not necessarily 


so when the suit is in equity. 

In a certain sense, indeed, fraud underlies the jurisdiction in 
either court. Mellish, L. J., says:* “So far as I know, there is 
not a single case in England in which it has been held that you 
can maintain an action or a suit in respect of the improper use of 
a trade-name or a trade-mark, unless there is a false representa- 
tion.” The distinction is this: equity will restrain the infringe- 
ment of a rightful trade-mark, however honest defendant may be 
in its use, because the fact that plaintiff's trade-mark, or a close 


1 Blanchard y. Hill,2 Atk. 484; Single- Singer Manufacturing Co. v. Wilson, 2 Ch. 


ton v. Bolton, 3 Doug. 293; Crawshay v. 
Thompson, 4 M. & G. 357; s. c. 5 Scott 
N. R. 562; Rodgers v. Nowill, 5 C. B. 109; 
Hargreaves v. Smith, Seb. Dig. 338 ; Thom- 
son v. Winchester, 19 Pick. 214; Morison 
v. Salmon, 2 M. & G. 385; s. c. 2 Scott 
N. R. 449; Farina v. Silverlock,61., M. 
& G. 214; Sykes v. Sykes, 3 Barn. & Cr. 
541; Blofield v. Payne, 1 B. & Ad. 410; 
Marsh v. Billings, 7 Cush. 822. 

2 Edelstein v. Edelstein, 1 De G., J. & 
185; Dixon v. Fawceus, 3 E. & E. 537; 


Div. 454, 458; s. c. on appeal, 3 App. 
Cas. (H. of L.) 376, 891, 396; Millington 
v. For, 8 My. & Cr. 338; Burgess v. 
Hately, 26 Beav. 249; Burgess v. Mills, 
id. 244; Cartier v. Carlile, 31 id. 292; 
Moet v. Couston, 33 id. 578; Glenny v. 
Smith, 2 Drew. & Sm. 476; Filley v. Fas- 
sett, 44 Mo. 173; McLean vy. Fleming, 
U. S. 245. 

3 Singer Manufacturing Co. v. Wilson, 
2 Ch. Div. 455. 
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imitation thereof, is on defendant's goods, may be made the means 
of a deception between the purchaser from defendant and some 
subsequent purchaser. Thus, though innocent himself, he is 
enabling some one else to deceive, and making it probable that 
some one will be deceived.! 

The court of law, however, says that, to hold the defendant 
the fraud must be at first hands. He will not be liable for 
damages, unless he did the act with a fraudulent intent. It must 
be shown that he placed the mark on the goods with the design 
to pass them off himself as those of the plaintiff, or for the express 
purpose of enabling those into whose hands they might subse- 
quently come to do so. 

There are, furthermore, three classes of cases in equity, in 
which the fraudulent intent is as necessary to be shown as in 
actions at law. But they are not trade-mark cases in the strict 
acceptation of the term, inasmuch as there is in the subject-mat- 
ter of the suit some element wanting which is necessary to con- 
stitute a pure trade-mark. 

Thus it may be that plaintiff is using a mark, device, or name 
which defendant has an equal right to use, if he does it honestly. 
A leading case of this character is that of Croft vy. Day2 There 
it appeared that Day & Martin had for a number of years carried 
on the business of manufacturers of blacking, which was after 
their death carried on by Day’s executor in their names. A 
nephew of the said Day, and bearing the same name, obtained 
authority from a man by the name of Martin to use his name in 
connection with his own, and then set up as a maker of blacking 
at 90} Holborn Hill, the business of the old concern being carried 
on at 97 High Holborn. Lord Langdale, Master of the Rolls, 
granted an injunction, on the ground of manifest fraud upon the 
part of defendant. He says: — 


“My decision does not depend on any peculiar or exclusive right the 
plaintiffs have to use the name ‘ Day & Martin,’ but upon the fact of de- 
fendant’s using those names in connection with certain circumstances, and 
in a manner calculated to mislead the public, and to enable the defendant 
to obtain, at the expense of Day’s estate, a benefit for himself to which he 
is not in fair and honest dealing entitled. Defendant has a right to the 
use of his own name, but I must prevent him from using it in such a way 


1 Coats y. Holbrook, 2 Sandf. Ch. 586 ; Taylor v. Carpenter, id. 603; s.c.11 Paige, 
292, 2 7 Beav. 84. 
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as to deceive and defraud the public, and obtain for himself, at the expense 
of the plaintiff, an undue and improper advantage.” 


But where a man by the name of Burgess had for many years 
sold a certain sauce, which had become known as “ Burgess’s 
Essence of Anchovies,” and his son, on going into business for 
himself, also advertised ** Burgess’s Essence of Anchovies,” the 
Lord Justice refused an injunction, on the ground that there was 
no evidence of fraud. 


“Tf any circumstances of fraud, now material, had accompanied and 
were continuing to accompany the case, it would stand very differently, 
«. +» When a person is selling goods under a particular name, and another 
person, not having that name, is using it, it may be presumed that he so 
uses it to represent the goods sold by himself as the goods of the person 
whose name he uses; but where the defendant sells goods under his own 
name, and it happens that the plaintiff has the same name, it does not fol- 
low that the defendant is selling his goods as the goods of the plaintiff. It 


is a question of evidence in each case whether there is a false representa- 
tion or not.” ? 


These two cases fairly illustrate the principle above stated, and 
draw with precision the line between cases which will warrant an 
injunction and those which will not. 

On this ground of a dishonest use of what the defendant would 
be entitled to use in an honest manner, an injunction was granted 
in the following cases: Holloway v. Holloway, 13 Beay. 209; 
Taylor v. Taylor, 23 L. J. N. 8. Ch. 255; Shrimpton v. Laight, 
18 Beav. 164; Clark v. Clark, 25 Barb. 76; Southorn v. Rey- 
nolds, 12 L. T.N. 8.75; G@lenny v. Smith, 2 Drew. & Sm. 476; 
Newman vy. Alvord, 49 Barb. 588; s. C. on appeal, 51 N. Y. 189; 
Schweitzer vy. Atkins, 37 L. J. N. 8. Ch. 847; Howe v. Howe 
Machine Co., 50 Barb. 236; Wotherspoon v. Currie, 42 L. J.N.8. 
Ch. 130; Colton v. Thomas, 2 Brews. 308; s. c. Am. Trade- 
mark Cas. 507; Fullwood vy. Fullwood, Seb. Dig. 421; Gouraud 
v. Trust, 10 N. Y. Super. Ct. 627; Devlin v. Devlin, 69 N. Y. 212; 
Braham y. Beachim, T Ch. Div. 848; Blackwell v. Dibbrell, 14 
Off. Gaz. 633 ; Enoch Morgan’s Sons’ Co. v. Schwachofer, 5 Abb. 
New Cas. 265. 

And, because no dishonest intention was shown, the injunction 
was refused in the following cases: Phelan y. Collender, 6 Hun, 


1 Burgess v. Burgess, 3 De G., M. & G. 896; 8.0.17 E. L. & E. 257. 
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944; Carmichel v. Latimer, 11 R. I. 395; Faber v. Faber, 49 
Barb. 857; Meneely v. Meneely, 62 N. Y. 427, affirming the de- 
cision of the Supreme Court.! 

In the last case the Court of Appeals of New York clearly 
recognizes the point upon which the granting or refusal of the 
injunction turns. They say :— 


“If the defendants were using the name of Meneely with the intention 
of holding themselves out as the successors of Andrew Meneely, and as 
the proprietors and managers of the old-established foundry which was 
being conducted by the plaintiff, and thus enticing away the plaintiff's cus- 
tomers, and if, with that intention, they used the name in such a way as to 
make it appear to be that of the plaintiff's firm, or resorted to any artifice 
to induce the belief that the establishment of defendant was the same as 
that of the plaintiff, . . . then the cases referred to sustain the proposition, 
not that a court of equity would absolutely restrain the defendant Meneely 
from the use of his own name in any way or form, but simply that the court 
would enjoin him from using it in such a way as to deceive the public and 
injure the plaintiff. The manner of using the name is all that would be 
enjoined, not the simple use of it; for every man has the absolute right to 
use his own name in his own business, even though he may thereby inter- 
fere with or injure the business of another person bearing the same name, 
provided he does not resort to any artifice or coutrivance for the purpose 
of producing the impression that the establishments are identical, or do 
any thing calculated to mislead. A person cannot make a trade-mark of 
his own name and thus obtain a monopoly of it which will debar all other 
persons of the same name from using their own names in their own busi- 
ness.” 


See, also, for an enunciation of the same principle by the Su- 
preme Court of New York, Decker v. Decker? . 

In one of the cases cited above,® the Vice-Chancellor says 
that it does not signify, for the purpose of the plaintiff's right 
to relief, whether the defendant has acted with a fraudulent 
intention cr not: it is enough if, even without any unfair inten- 
tion, he has done that which is calculated to mislead the public ; 
thus bringing the case within the principle first stated as dis- 
tinguishing legal from equitable actions. But we have thought 
best to cite the case here, for the reason that the evidence seems 
to preclude any honest intention on defendant’s part. And such 
seems to have been the opinion of the Vice-Chancellor. 


1s. o. 1 Hun, 673. 2 62 How. Pr. 218. 8 Glenny v. Smith. 
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The second of the classes of cases of which we are now speak- 
ing’ embraces those in which the words or devices used are such 
as cannot be adopted as a legal trade-mark, but defendant jis, 
with fraudulent intent, so closely imitating them as to injure 
plaintiff. Thus, in the case of Coffeen v. Brunton,! McLean, J., 
says: — 


“ The complainant has not obtained a patent for his alleged invention, 
Any other individual has a right to make and sell the same medicine. Nor 
has the complainant an exclusive right to the label. On neither of these 
grounds can the complainant claim an injunction ; but if there be found in the 
representations of the defendant that his liniment is the same as the Chinese 
liniment, which recommends it to the public to the injury of the complain- 
ant, it may be ground for the equitable mterposition of this court.” 


To the same effect are Edelstein vy. Vick, 11 Hare, 78; Williams 
vy. Spence, 25 How. Pr. 366; Binninger v. Wattles, 28 id. 206; 
Manufacturing Company v. Hall, 61 N. Y. 226, reversing the 
judgment of the Supreme Court, s. c. 6 Lans. 158. 

This question, too, might present itself in another shape. 
Suppose a party should adopt and use on a certain kind of goods 
a common, well-known, and descriptive word, — one which he and 
all the world have, so far as the word itself is concerned, an un- 
doubted right to use. If it should appear that such word closely 
resembles one, not descriptive or generic, which had been pre- 
viously appropriated by another, and used in connection with 
goods of the same kind, — so closely that purchasers would prob- 
ably be deceived, and mistake the goods of the former for those 
of the latter, — would the use of such word by the former be en- 
joined? We think so; especially if a fraudulent intent were 
shown, or such circumstances as could not be explained consis- 
tently with an honest intention. 

And, lastly, the case may be one where merely a trade-name, 
or a sign, or other business device, is involved. A peculiar case, 
illustrating this phase of the principle under discussion, is that of 
Knott vy. Morgan? Here plaintiffs had built their omnibuses 
after a novel construction, had painted them a green color, and 
had placed certain words on them, together with a device of a 
star and garter, and had adopted for their coachmen and con- 
ductors a certain livery. These were all copied by the defendant, 


1 4 McLean, 516. 2 2 Keen, 213; s.c. Am. Trade-mark Cas. 637. 
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with the trifling difference that he had interposed the word “ for” 
in very small and invisible characters between two of the words 
used by plaintiff. The case was not one of trade-mark ;! but 
Lord Langdale, in granting the injunction asked for, says : — 


“Tt is not to be said that the plaintiffs have any exclusive right to the 
words ‘ Conveyance Company,’ or ‘ London Conveyauce Company,’ or any 
other words, but they have a right to call upon this court to restrain the 
defendant from fraudulently using precisely the same words and devices 
which they have taken for the purpose of distinguishing their property, and 
thereby depriving them of the fair profits of their business by attracting 
custom on the false representation that carriages, really the defendant's, 
belong to and are under the management of the plaintiff.” 


The remarkable similarity between the carriages of defendant 
and those of plaintiff, the green color, the liveries, &c., could 
only be accounted for on the theory of a fraudulent intent on the 
part of defendant. As was said by Vice-Chancellor Wood, 
“ The defendant might have had those words painted on a yellow 
omnibus without objection, and so of the other resemblances ; the 
wrong lay in their accumulation, not in any one of them.” 8 

Upon this principle rest the decisions in Hogg v. Kirby, 8 Ves. 
215; Franks v. Weaver, 10 Beav. 297; Stone v. Carlan, Am. 
Trade-mark Cas. 115; Howard vy. Henriques, 3 Sandf. 725; In- 
gram Vv. Stiff, 5 Jurist, N. s. 947 ; Harper v. Pearson, 3 L. T.N. 8. 
547; Lee v. Haley, 5 Ch. L. R. 155. 

On the other hand, injunctions were refused in the following 
cases, for the reason that no fraudulent intent was shown on the 
part of the defendant: Colladay vy. Baird, 4 Phil. 139; s. c. Am. 
Trade-mark Cas. 257; Canham v. Jones, 2 Ves. & Beam. 218; 
Wotherspoon v. Gray, Seb. Dig. 227. 

Thus we see that the jurisdiction assumed by courts of equity 
in the last three classes of cases is placed upon the same ground 
as that of courts of law. The Master of the Rolls says, in Foot 
v. Lea,‘ in speaking of the London Conveyance Company case,5 


1 See opinion of Vice-Chancellor larity between the Conveyance Company 
Wood in Braham vy. Bustard, 1 H. & M. case and that of Marsh v. Billings, sub- 
456. sequently cited, —a case at law, —both 

2 Woollam vy. Ratcliff, 1H. & M. 261. in the facts and the principle on which 

3 See also the comments on this case it is decided, will be at once noticed. 
by the Philadelphia Court of Common 4 13 Ir. Eq. 484. 

Pleas, in the case of Colladay v. Buird, 5 Knott y. Morgan. 
Am. Trade-mark Cas. 257. The simi- 
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that “it was so clear that an action at law could have been 
maintained in that case, that an injunction was granted at once.” 

It would seem from some of the cases that equity intervenes 
on still another ground ; to wit, the protection of the public from 
deception. In the case of Kinney v. Basch,! Judge Van Brunt, 
of the New York Supreme Court, used the following lan- 
guage : 


“ The interference of courts of equity, instead of being founded upon the 
theory of protection to the owners of trade-marks, is now supported mainly 
to prevent frauds upon the public. If the use of any words, numerals, or 
symbols is adopted for the purpose of defrauding the public, the courts will 
interfere to protect the public from such fraudulent intent, even though the 
person asking the intervention of the court may not have the exclusive 
right to the use of those words, numerals, or symbols. This doctrine is 
fully supported by the latest English cases of Lee v. Haley and Wother- 
spoon v. Currie, as also by the case of Newman v. Alvord.” 


We think those cases do not go to the length claimed by the 
learned judge. Of course, the public is protected when the 
plaintiff is protected. But those cases seem to us to have been 
decided either on the ground of a clear fraud upon plaintiff, or 
of an existing right in plaintiff which had been infringed by 
defendant. 

In the first one, the moving into Pall Mall, and the statement 
of that fact in the manner in which it was done, clearly indicated 
an intention to make purchasers believe that, when they ordered 
coal from defendant, they were in fact ordering it from plaintiff. 
So, in the second, the defendant’s removal to Glenfield was 
only colorable, and showed plainly the fraudulent intent. In 
the last case, plaintiff stated truly that his cement was from 
Akron. And, while he could not have prevented any one else 
who, in good faith, began to manufacture cement there, from 
calling it Akron cement, yet he had a right to seek the protec- 
tion of a court of equity as against one whose place of manu- 
facture was in another town, and who was guilty of a direct 
falsehood in using the word. The fraudulent intent was suffi- 
ciently manifest in all these cases to have sustained an action at 
law? 

116 Am. Law Reg. 596; s.c. Codd. v. Wilson, 2 Ch. Div. pp. 441-443, 45l- 


Dig. p. 255; Seb. Dig. 542. 454, and other cases heretofore cited. 
2 See, on this point, Singer Manuf. Co. 
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The same court, in New York, in a subsequent case,! substan- 
tially reaffirmed its position, holding that the true ground of 
equity jurisdiction is that defendant shall not be permitted to 
dress his goods in wrappers so closely resembling the plaintiff’s 
as to enable him to deceive the public and perpetrate a fraud; 
in other words, that no man should be permitted so to dress his 
goods as to enable him to induce purchasers to believe that they 
are the goods of another. 

We think, however, that the true interpretation, even of the 
cases mentioned above, and in the foot-note,? is that a court of 
equity will not interpose to prevent the imitation of a trade-mark 
solely, or even primarily, on the ground of protection to the 
public. Lord Loughborough is said to have distinctly so held, 


and to have refused an injunction asked for on this ground. 

It may be remarked here that the equitable jurisdiction is 
after all only in aid of law. In Foot v. Lea,‘ it was argued for 
the petitioners that, though courts of law, under particular cir- 
cumstances, exercise jurisdiction in respect to trade-marks, yet 
courts of equity exercise an entirely independent jurisdiction on 
a different ground, and altogether irrespective of the question 


whether an action at law would lie. But the Master of the Rolls 
rejected this view, holding that chancery only interposed by in- 
junction in aid of courts of law. The same view is taken by 
the court in Merrimack Manuf. Co. v. Garner.6 We shall advert 
to this matter more at large hereafter. 

II. As we have seen, it is necessary, in order to recover at law, 
to show fraud on the part of the defendant. But how is it as to 
the fraud of the plaintiff? Will such fraud constitute a defence 
at law ? or is it only in the forum of the Chancellor that it can 
be set up? This is a very important question, in view of the 
many instances in which plaintiff’s trade-mark is fraudulent, or 
contains some palpable misrepresentation. 

There can be no question that fraud on the part of the com- 
plainant is a complete answer to a proceeding in equity to enjoin 


1 Enoch Morgan’s Sons’ Co.v. Schwach- 87 N. Y. Super. Court, 265; Browne on 


ofer, 5 Abb. New Cas. 265. 

2 The following cases have been 
thought to support the doctrine laid 
down in Kinney v. Basch ; namely, Binnin- 
ger v. Wattles, 28 How. Pr. 206; Scoville 
v. Toland, 6 West. Law Jour. 84; Burke 
v. Cassin, 45 Cal. 467; Brown v. Mercer, 


Trade-mark, § 127. 

3 See Hall vy. Barrows, 82 L. J. x. 8, 
Ch. 5/1. 

4 13 Irish Eq. 484. 

5 4 E. D. Smith, 887; s. c. 2 Abb. Pr. 
318. 
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an alleged violation of complainant’s right in a trade-mark, 
The maxim that * he who seeks equity must do equity,” and its 
kindred maxim, that ** he who comes into a court of equity must 
come with clean hands,” are fundamental in equity jurisprudence, 
And the maxims apply whether the fraud is in the trade-mark 
itself for which protection is sought, or outside of it, but con- ° 
nected with the business in and about which the trade-mark is 
used} 

There are, it is true, cases where the Chancellor has refused to 
listen to a defence of this nature. These cases have all been 
placed upon the ground that it does not lie in the mouth of a 
defendant, who is himself guilty of open fraud towards another, 
to say that such other is as bad as himself. But, on the other 
hand, it is plain that this defence is not allowed for the benefit 
of the defendant, but from deep-seated reasons of public policy. 
Where there is mutual fraud, where the hands of both parties 
are stained, where the aid of courts is sought for an impure and 
unrighteous purpose, judges will listen to neither party. They 
will turn them both away, and will not allow the pure fountains 
of justice to be polluted, nor the scales to be soiled, by an 
attempt to determine on which side is the most filth. As Lord 
Mansfield says, in Holman v. Johnson: “ The objection that a 
contract is immoral or illegal, as between plaintiff and defendant, 
sounds at all times very ill in the mouth of the defendant. It is 
not for his sake, however, that the objection is ever allowed ; but 
it is founded in general principles of policy, which the defendant 
has the advantage of.” 

It has even been held that it is the duty of the court, of its 
own motion, to refuse assistance to the fraudulent plaintiff, 
though his fraud is not set up by the defendant, nor pleaded as a 
defence.’ 

Most of the cases where this defence has been disallowed will 
be found, we think, to have turned upon their own peculiar 
facts; and most of them were decided by nisi prius courts. 
However that may be, the current of authority is overwhelming 
in the direction above indicated. And the defence will, we 
apprehend, rarely be addressed in vain to a court of equity. Is 
it likewise a defence at law ? 


1 Lee v. Haley, ubi supra. 8 See Fetridge v. Wells, 4 Abb. Pr. 
2 Cowp. Rep. 343. 144; Smith v. Woodrug/, 48 Barb. 438. 
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Fraud constitutes one of the original grounds of equity juris- 
diction. But at a very early day it was taken cognizance of by 
courts of law. The maxim that fraud vitiates every thing is 
applicable as well to legal as equitable proceedings. While it is 
true that the original jurisdiction of equity in matters of fraud 
is not thereby ousted, yet it cannot be questioned that, whether 
as a basis for a cause of action or for a defence, fraud is as 
effective in the one forum as in the other. 

It would be difficult, therefore, to give a reason why the fraud 
of plaintiff should not be available as a defence in law equally as 
in equity; at least to this extent, that, if the fraud appears in 
the very device for which protection is sought, it would preclude 
a recovery. While the maxim that “ he who seeks equity must do 
equity’ does not apply in that precise form, yet it may well be 
said to the plaintiff, in the language of Mr. Justice Buller, * that 
he must draw justice from a pure fountain ;” or, in the language 
of Chief Justice Wilmot, “ No polluted hand shall touch the pure 
fountains of justice.”? And the legal maxims, “ex turpi causa 
non oritur actio,” and “in pari delicto, potior est conditio defend- 
entis,” are equally forcible as the equitable maxims heretofore 
cited. Indeed, Lord Kenyon, C. J., laid down in an action at 
law a rule nearly identical with them. He says: * Now, it isa 
rule that those who come into a court of justice to seek redress 
must come with clean hands, and must disclose a_ transaction 
warranted by law.” 

Mr. Broom says: “ The true test for determining whether or 
not the objection that plaintiff and defendant were in pari delicto 
can ‘be sustained, is by considering whether the plaintiff can 
make out his case otherwise than through the medium and by 
the aid of the illegal transaction to which he was himself a 
party.”* The maxim “ez turpi causa,” &., is a rule of law as 
well as of equity, says Comyn.® 

In the case of Trovinger y. MceBurney® it is said: ** When- 
ever any thing is done directly in furtherance of immorality, 
the maxim applies.” So, ** wherever two or more persons are 
engaged in a fraudulent transaction to injure another, neither 
law or equity will interpose to relieve either of these persons, 


1 Munt v. Stokes, 4 T. R. 564. # Broom’s Legal Maxims (5th Am. ed.) 
2 Collins v. Blantern, 2 Wils. 350. 484, side page 645. 
8 Petrie v. Hannay, 8 T. R. 422. 5 Comyn on Contracts, p. 53. 

® 5 Cow. 256. 
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as against the other, from the consequences of their own mis- 
conduct.” 

The opinion of Lord Mansfield in Holman v. Johnson? cited 
in Graves vy. Delaplaine® and in Nillis vy. Clark? contains the 
following language: ‘No court will lend its aid to a man who 
founds his cause of action upon an immoral or an illegal act. 
If from the plaintiff's own stating, or otherwise, the cause of 
action appears to rise ex turpi causa, or the transgression of the 
positive law of the country, then the court says he has no right 
to be assisted.” 

Nor can it be said that these maxims apply only to actions 
ex contractu. They have equal application in cases of tort. 
The question came before the Queen’s Bench in Ireland, in 
the case of Hegarty v. Shine,’ which was an action for assault, 
and the maxim was applied. Upon appeal, the judgment was 
affirmed, and the affirmance was placed solely on the ground that 
the cause of action arose ex turpi eausa§ 

The case of Stockdale v. Onwhyn* was one growing out of 
infringement of a copyright. It appeared that the book was 
the history of a courtezan, and was indecent and’ obscene. 
Abbott, C. J., said: ‘ Before plaintiff can maintain such an 
action, he must establish his right to sell such a work.” And he 
declared that the infamous work, for the base profits of which 
the plaintiff had brought his action, was entitled to no protection 
in a court of law. 

The very question of the application of these legal maxims to 
a trade-mark case came before the Court of Appeals in Chancery 
in the case of Ford v. Foster’ Mellish, L. J., says (and it is 
concurred in by James, L. J.): “If the false representation was 
in the trade-mark itself, I am disposed to think, and indeed I 
have a pretty clear notion, that, if the question were raised, it 
would be held that the fact of the trade-mark itself containing a 
false representation to the public would be an answer at law to 
an action brought for a deceptive use of the trade-mark by the 
defendant.” And further: “It appears to me that it would 
come within the rule “ex turpi causa,” &e.; that if the trade- 


1 Bolt v. Rogers, 3 Paige, 157. 5 7 Cent. Law Jour. 291. 

2 Cowp. Rep. 341. § 8 Cent. Law Jour. 111. 

8 14 Johns. 156. 77 Dowl. & R. 625. 

4 20 Wend. 31, 32. ®§ 7 Ch. App. Cases, 626, 630. 
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mark contains a false representation, calculated to deceive the 
public, a man cannot, by using that which is itself a fraud, 
obtain, I do not say an exclusive right, but any right at all.” 
And the learned justice goes on to apply the reasoning in Perry 
y. Truefitt and Pidding v. How, cases in equity, to a case at law. 
In fact, in this case of Perry v. Truefitl, as well as in that of 
Flavel vy. Harrison? the very question of misrepresentation was 
one that must necessarily have been raised in the trial at law. 

In Hunt v. Maniere,? the Master of the Rolls held that an 
action at law would not lie against defendant based upon the 
fact that his acts had prevented plaintiff from obtaining the 
benefit of a fraudulent imitation of a trade-mark on the part of 
another. Why, then, should an action lie because defendant has 
interfered with the profits which the plaintiff was reaping from 
his own fraudulent acts ? 

Another case presenting this question, though in a somewhat 
different phase, is that of Bloss vy. Bloomer That was an action 
for a breach of contract, whereby plaintiffs agreed to sell, and 
did sell, to defendant a large number of empty papers or bags for 
seeds, with the plaintiff’s labels thereon ; and defendant agreed to 
fill them with seeds of good quality, and sell or dispose of them 
so filled, and with plaintiff’s labels upon them, in the county of 
Dutchess, and nowhere else. It was alleged that defendant, 
intending to injure plaintiffs in their business and reputation as 
seedmen, filled the bags with seeds of a poor quality, and sold 
and disposed of them thus filled. It was held by the court that 
this was a contract to deceive the public by the use of plaintiff's 
labels, and was consequently void, even though defendant's 
agreement was to fill the bags with good seeds. 

Whenever the question is fairly raised in a court of law, it 
will probably be held that a fraudulent misrepresentation, con- 
tained in the trade-mark itself, will bar a recovery for its in- 
fringement. 

III. In many cases in which an injunction is applied for, it is 
refused, or, if a preliminary injunction has been granted, the 
court declines to continue it, until after a trial at law has been 
had. It becomes important, then, to ascertain under what cir- 


1 Ubi supra. 3 34 Beav. 157; s.c. 34 L. J. x. 8. Ch. 
2 10 Hare, 467. 142, 144. 


4 23 Barb. 604. 


414 LEGAL AND EQUITABLE REMEDIES FOR 


cumstances equity will remit the complainant to his legal action, 
and exactly what it is that the trial is to determine. 

The rule as to this is that, where the right of the plaintiff to 
the exclusive yse of any mark or label is denied by defendant, 
and such denial is not merely frivolous, an injunction is never 
granted until the plaintiff has established his legal right to such 
use in an action at law.! What matters are to be determined 
by the trial will appear from a review of a few of the leading 
cases. 

In Spottiswoode vy. Clarke? the Lord Chancellor says that, 
“unless the case is so clear that there can be no reasonable 
doubt with regard to the legal right, it is better that the court 
should not exercise its equitable jurisdiction till the legal right 
is ascertained.” It would appear that the question on which: 
the legal right turned in that case was the one of fraud. If 
defendant had innocently adopted those parts of the cover to his 
almanae which resembled those on plaintiff*s cover, plaintiff had 
no remedy. However, this is not altogether clear. ‘he point 
which the Chancellor had in mind, and which he wished settled 
by an action, may have been whether there had been sufficient 
user. Such, at all events, was the opinion of the Vice-Chancel- 
lor who delivered the opinion in Purser v. Brain.® 

In London, &c. Law Ass. Soc. v. London, fe. Life Ass. Co. 
the question to be tried at law was whether any damage to 
plaintiff was likely to arise where three words out of nine con- 
tained in defendant’s name were the same as three words out of 
seven in plaintiff’s; also whether there had been such a length 
of user by plaintiff as to entitle it to complain. 

In Purser v. Brain, the last-mentioned question, the right of 
plaintiff to the exclusive use of the name, was the only one left 
to be tried at law, the Vice-Chancellor being satisfied of defend- 
ant’s fraudulent intention. 

In Amoskeag Manuf. Co. v. Spear,’ the question upon which 
the learned judge desired the verdict of a jury was whether the 
letters “* AC A” were expressive of quality merely, or constituted 


1 Wolfe v. Goulard, 18 How. Pr. 64; 817L. J. nN. 8. Ch. 141. 

Ellis Zeilin, 42 Ga. 91; Spottiswoode v. 4171. J. N. Ch. 37. 

Clarke, 2 Phill. 154, and the other cases 517L.J.N. 8. Ch, 141, 

cited below. 6 2 Sandf. 509; s. c. Amer. Trade. 
2 2 Phill. 154; s. c. Am. Trade-mark mark Cas. 87. 

Cas. 654. 
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a fanciful or otherwise unmeaning symbol, except as attached to 
plaintiff's tickings. If they were not expressive of quality, 
plaintiff had the exclusive right to use them. The question there, 
as in the two preceding cases, was as to the right to the exclusive 
use of an essential part of the trade-mark. 

In the course of his opinion in this case, Duer, J., says: “In 
the case of Perry v. Truefitt,’ no action at law was brought by 
the plaintiff, plainly from the conviction of his counsel that he 
could not succeed.” 

On turning to that case, we find these remarks in reference 
to the trial at law: * The question is whether, in a case where 
there has not been on the part of the defendant an intention to 
sell the article as the article manufactured by plaintiff, there is 
enough to induce the court to grant the injunction. Truefitt 
is not accused of having sold the article which Perry manufac- 
tured, but of selling another article of a different kind as and 
for the article of Perry, distinguishing it by the name of * Truefitt’s 
Medicated Mexican Balm,’ and without attaching the name of 
Perry to it. And that seems to be the point upon which this 
case turns. Now, it is a legal question, to be determined at law, 
whether Mr. Truefitt had a right to do so or not. And I think, 
if the case rested on the merits alone, I should say that this motion 
ought to stand over, in order that an action might be brought 
to try this right; but when we see the representations made by 
Mr. Perry, I think they are conclusive against him on this applica- 
tion,” —i. e., on the application in equity for an injunction; and 
whether or not the case would have to stand over for a trial at 
law on the mere right of property, it must stand over for a trial 
on such right when the question of plaintiff’s fraud comes in. 

In Flavel v. Harrison, the question upon which the case turned 
in the mind of the Vice-Chancellor was, whether the misrepre- 
sentation contained in plaintiff's trade-mark was sufficient to 
preclude him from relief. He refused to grant the relief, but 
added: “ Although I think it is not a case in which the court 
should interfere by injunction in the first instance, I cannot say 
that a court of law might not consider the plaintiff entitled to a 
remedy for the wrong done by the defendant in the use of his 
name; and if he should prove to have a legal right, he would 
then be entitled to the aid of this court to enforce it.” 


1 6 Beav. 66. 2 10 Hare, 467. 
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It would seem, then, from this case, and that of Perry y, 
Truefitt, cited in the opinion, that the question to be tried at law 
was whether plaintiff had a right which defendant had wrong- 
fully and fraudulently invaded ; and whether defendant’s conduet 
was such as to entitle the plaintiff to relief, notwithstanding the 
misrepresentations made by the latter. 

In Wolfe y. Goulard, the question to be tried was what the 
words * Schiedam Schnapps” meant in Holland ; the determina- 
tion of that question being necessary to settle the further question, 
whether plaintiff could have any exclusive right to the use of 
them. 

In Merrimack Manuf. Co. v. Garner,’ the issue to be tried is 
clearly stated. The parties were left ‘to try the issue of an 
actual imitation, involving, undoubtedly, the question of fraud- 
ulent intent, if any such inquiry be raised by the pleadings; 
and then, if the plaintiffs succeed in establishing a case of actual 
injury to them by the use in the market of the defendant’s label, 
the court would restrain the defendant by injunction from making 
use of that label thereafter.” 

The two questions, then, to be tried in that case were the 
fraudulent intent of defendant and actual injury to plaintiff re- 
sulting therefrom. 

The question which arose in the cases of Fetridge v. Merchant * 
and of Seltzer v. Powell® was, whether plaintiff was the first to 
appropriate the name involved. And that was the question 
which was directed to be tried at law. 

In Coffeen v. Brunton,® it seems to have been the title as 
between the parties which was to be settled at law. McLean, 
J., says: * But where, as in the present instance, there is a con- 
troversy between the parties whether both were not concerned 
in the establishment of the business, it is not a case for an in- 
junction. The right of a plaintiff who claims protection in this 
form must be clear. If it be controverted, chancery will leave 
the parties to their remedy at law.” 

The foregoing analysis of the leading cases on this point shows 
that the questions to be settled by a trial at law are: — 

1 See also Pidding v. How, 8 Sim. 44 Abb. Pr. 156. 

477. 5 8 Phila. 296. 
2 18 How. Pr. 64. ® 5 McLean, 256. 
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1. That the mark has been applied by the plaintiff properly. 

2. That he was the first to apply it, and that there has been an 
exclusive use for a sufficient length of time. 

8. That the article to which the mark is applied is a vendible 
article in the market. 

4. That defendant, knowing that to be so, has imitated the 
mark for the fraudulent purpose of passing in the market his 
articles as and for those of plaintiff. 

5. That plaintiff has suffered some injury from this wrongful 
act of defendant. 

- In every case sent by the Chancellor to the law side of the 
court, some one or more of these questions constituted the issues 
to be tried. 

Yet, when we search for the principles governing the decisions 
of the courts of law, we find little to guide us. Take the first of 
the issues above mentioned, that as to the proper appropriation of 
the mark, and we find a singular dearth of authority. Whether 
in any given case the plaintiff has properly applied the mark 
claimed, or, to state the case more generally, what properly con- 
stitutes a trade-mark, is a question upon which very little light 
is thrown by the adjudicated law cases. Where the trade-mark is 
a single word, or a single device or symbol, the law is quite defi- 
nitely settled. If it is a generic word, or one indicating the nature, 
character, quality, or composition of the article, it cannot be ap- 
propriated. If it is a word or symbol or mark which, without 
indicating the kind or quality of the article, points out its true 
source or origin, 7. e. who made it or who sold it, or which is 
capable of being used to that end, then it can be appropriated. 
We consider this general statement of the law on this point cor- 
rect; for, while there are some cases, like the ** Anatolia” case! 
the “ Akron Cement” case,? and the “ Pessendede ” case,? which 
seem to be at variance with the doctrine, they are only apparently 
so. They all recognize the principle above stated, but they apply 
it, if not incorrectly, yet differently from the way in which it has 
been applied by other courts in similar cases. This is well illus- 
trated in the two cases in which Fetridge was plaintiff, decided 
by different judges of the Superior Court of New York. Judge 
Duer held the words “ Balm of a Thousand Flowers” to be de- 


492, 550, 
VOL. 1. —N. 8. 27 
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scriptive merely. Judge Hoffmann held that they constituted 
a fancy name.! 

So one court might consider the word * Anatolia” a geo- 
graphical name, and as such ‘not entitled to protection; another 
might consider it a fancy name, or, as in the * Akron Cement” 
case, a word actually indicating the true origin of the-article to 
which it is affixed, and in either view valid as a trade-mark? 

A more difficult question arises when a descriptive, generic, or 
geographical word or term, to the use of which, standing alone, 
no one can obtain an exclusive right, is united with other words 
not coming within that category, or with other symbols or devices. 
Does the whole, then, constitute a valid trade-mark? How do 
courts of equity and the law courts look upon such a device? 
And when this question is raised in equity, and the Chancellor 
refuses an injunction until the title is determined by a trial at 
law, by what principles are the court and jury to be guided in 
deciding as to plaintiff's right to an exclusive use of the entire 
device, including the generic or descriptive words? 

To some of these questions the adjudicated cases furnish toler- 
ably satisfactory answers. Upon others we shall find little light. 
In fact, the almost irreconcilable differences and contradictions 
in the views expressed by various courts serve only to befog and 
obscure the subject. Mr. Upton says that violation of a trade- 
mark can only be predicated of a copy or imitation of a trade- 
mark, or those portions of a trade-mark, which truly designate 
the origin or ownership of the goods.? This is based upon the 
decision in Amoskeag Manuf. Co. v. Spear,’ and is said, in Board- 
man v. Britannia Co.,° to be the settled law of the country. Yet 
there are many decisions that are not in harmony with this view. 

Turning first to equity, we find a class of cases, not numerous, 
but decided by courts whose opinions are entitled to great con- 
sideration, which hold that if the trade-mark, device, or label 
contains, as an essential or important feature thereof, descriptive 
or generic terms, all right to protection for any part of it is for- 
feited. Of this class we find a case decided by the Court of 


1 Fetridge v. Wells, 4 Abb. Pr. 144; (13 Wall. 311), the cases are fully re 
Fetridae v. Merchant, id. 156. viewed. 

2 In the English case of Raggett v. 3 Upton on Trade-marks, 136. 
Findlater, 17 L. R. Eq. 40, 41, and in the 4 2 Sandf. 599. 
case of Canal Co. v. Clark, decided by 5 35 Conn. 414. 
the Supreme Court of the United States 
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Appeals of New York, the State which has furnished nearly as 
many trade-mark cases as all the other States together. The case 
of Caswell y. Davis was brought in the New York Court of Com- 
mon Pleas.!. Plaintiff applied for an injunction to restrain the 
use by defendant of a label containing, in connection with certain 
devices, the name of their medicine ; to wit, “* Ferro-Phosphorated 
Elixir of Calisaya Bark.” The injunction was granted, and, 
upon a hearing, the motion to dissolve it was denied. 

This case seems afterward to have gone before a referee, and, 
upon his report in favor of defendant, judgment was rendered 
in conformity therewith. It came ultimately to the Court of 
Appeals.2 The referee found, among other facts, the following: 
«that the defendant had used labels, devices, &c., calculated to de- 
ceive the public, and to induce the belief that the elixir which he 
sold was the same as that made and sold by the defendant.” The 
Court of Appeals held that this finding was sustained by the 
proofs, and asserted that the court would be desirous of restrain- 
ing and punishing this designed interference with the business of 
the plaintiff, if they had established their right to use the words 
above-mentioned. But as there was evidence sufficient to sustain 
the finding that these words indicated the composition of the 
medicine, plaintiffs were precluded from their exclusive use. 

And the court uses this language: “ Nor does it matter that 
the form of words or phrases adopted also indicates the origin and 
maker of the article. The combination of words must express 
only the latter. . . . Nor does the coupling together, in a new 
combination, of words which before that had been used apart, and 
had entered into the common or scientific vocabulary, give a right 
to the exclusive use of such combination where it is indicative not 
of origin, maker, use, and ownership alone, but also of quality and 
other characteristics.” 

We have, therefore, this high authority for the proposition that 
a trade-mark which contains, as an essential part or feature 
thereof, generic or characteristic words or terms is not entitled 
to protection. 

And it may be remarked that under the New York practice 
this decision was not simply one by a court of equity on the 


1 4 Abb. Pr. x. s. 6; 8. c. 85 How. Pr. 76; Am. Trade-mark Cas. 429. 
2 See 58 N. Y. 223. 
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question of continuing an injunction, but was practically a trial 
at law, with all the effect of a verdict by a jury. 

We think the case of Canham v. Jones! recognizes the same 
principle ; also the cases of Popham vy. Wilcox? and Fetridge y. 
Merchant. 

On the other hand, there are cases of equal authority which 
hold that under such circumstances the entire trade-mark or label 
will be protected, the court looking not so much to plaintiff's ex- 
clusive right to the use of the device as to defendant's fraud. 
We have already, on previous pages, discussed the cases of this 
class, Croft v. Day* being a leading one, and will only refer here 
to what is there said. 

There is still another class of cases in which a middle ground 
is taken. An injunction is granted as to the use of such part of 
the label or trade-mark as has been properly appropriated by 
plaintiff, and protection is refused as to the generic or descriptive 
words. Two of the leading cases of this class were decided by 
Mr. Justice Duer, the opinion showing his usual perspicacity 
and cogency of reasoning. The first is that of Amoskeag Manu- 
Facturing Company v. Spear There he denied the injunction, 
so far as the letters “* A C A” were concerned, but granted it 
as to the remaining devices. 

He would have done the same in the case of Fetridge v. Wells,® 
where he clearly recognized the principle, had he not felt con- 
strained to refuse the injunction in toto on account of the mis- 
representations contained in the label. 

The principle of these cases is followed in Williams v. Johnson,’ 
where the preliminary injunction was granted, leaving the ques- 
tion of defendant’s right to the use of the words * Genuine” 
and ** Yankee” to be passed upon at the hearing. 

The case of Phalon vy. Wright ® ought properly, perhaps, to be 
classified under the first divison, as, in fact, the court refused to 
protect the label as an entirety. But we cite it here in view of 
the following language of the court: “ There is nothing in the 
case to show that the defendants used any art, by a close imita- 


1 2 Ves. & B. 218. 6 4 Abb. Pr. 144. 
2 38 N. Y. Super. Ct. 274. 7 2 Bosw. 1. 
8 4 Abb. Pr. 156. 8 5 Phil. 464; s.c. Am. Trade-mark 
4 7 Beav. 84. - Cas. 307. - 
5 2 Sandf. 599; s.c. Am. Trade-mark 
Cas. 87. 
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tion of the label, to dispose of their perfume under the false pre- 
tence of its being the plaintiff's ;”’ followed by a clear intimation 
that, even if there had been, an injunction would nevertheless 
have been refused, so far as the words “ Extract of Night Bloom- 
ing Cereus” were concerned. 

In Brooklyn White Lead Co. vy. Masury,' the court enjoined the 
use of the word ‘* Company ”’ or the syllable “ Co.,’’ but refused 
an injunction as to the rest of the name. 

In the cases of Lee v. Haley? Lazenby v. White,’ and Burke 
y. Cassin,* and the other *Schiedam Schnapps” cases, the same 
principle was applied. 

Such are the views taken by courts of equity. The rule of 
decision is by no means unbending, but may be varied to adapt 
the relief to the various phases of wrong presented to it, and to 
do complete justice between the parties. This is admirably illus- 
trated in the case of Lee v. Haley. It was not questioned by 
the Lord Justice that both parties were entitled to call them- 
selves “Guinea Coal Company,” and even * Pall Mall Guinea 
Coal Company.” And if defendants had remained in Beau- 
fort Buildings, the court would not have interfered. But when 
they moved into Pall Mall, and addressed their circulars from 
there, and gave notice of removal in such a way as to imply that 
they had moved from one part of Pall Mall to another, equity 
interposed, and said they should not use that name in that way 
in Pall Mall. 

That this decision was based on the fact of the locality in which 
defendants were carrying on their business, and the use of that 
locality as a means of deception, appears from the remarks of the 
Vice-Chancellor in Raggett v. Findlater.6 

There is, perhaps, after all, no real diversity in the views taken 
by the courts in cases coming within the last two classes. In 
those of the last class the court refuses to enjoin the use of the 
descriptive words by themselves. But as it does restrain the use 
of the other parts of the label or trade-mark, it does practically 
enjoin the use of the combination as fully as in those cases in 
which it does so in express terms. Bearing this in mind, the 


1 25 Barb. 416. 4 45 Cal. 467. 
25 Ch. L. R. 155; s.c. 89 L. J. x. 8. 5 Ubi supra. 

Ch. 284. 6 Ubi supra. 
341L.J.~. 8. Ch. 354. 
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decisions in many cases apparently contradictory will be found 
to harmonize. 

We give a few more instances of the treatment of this ques- 
tion by courts of equity. While protection has been refused to 
the words “desiccated codfish,” no doubt has been felt as to the 
right to protection where a distinguishing word was added, as 
* Bismarck desiccated codfish,” or the manufacturer’s name, as 
* Von Beust’s desiccated codfish. 

The words * white soft soap” are not entitled to protection, 
but the words *“ Excelsior white soft soap” have been held 
to 

The words ** Old London Dock Gin,” by themselves, would not 
constitute a valid trade-mark; but when used by defendant in 
connection with plaintiff's name, and with a style of bottle and 
label which have a general resemblance to those of plaintiff, such 
use would be enjoined.® 

The word * Julienne ” alone will not be protected, but in com- 
bination with other devices and words will be.* 

In Fetridge v. Merchant Hoffman, J., says: * Even if the term 
used may be used in common, yet it may be employed by one 
with such peculiar emblems, colors, and devices, as to give him 
an exclusive right.” To same effect is the language of the court 
in Fulton v. Sellers.® 

So in the * Linoleum ” case,’ it was held that the word “ lino- 
leum ” could not be protected as a trade-mark. But Fry, J., says: 
“If I found they [defendants] were attempting to use that name 
in connection with other parts of a trade-mark, so as to make it 
appear that the oxidized oil made by the defendants was made by 
the plaintiff, of course the case would be entirely different.” 

And we think that this is the conclusion which would be 
reached at law; though, perhaps, it would be arrived at by a 
different course of reasoning. Chancery says, We will not restrain 
the use of words which, standing alone, every one has a right to 
use ; but we will prevent the use of the other devices. That 
amounts practically to saying that the combination shall not be 


1 Town vy. Stetson, 5 Abb. Pr. nN. 8. 4 Godillot v. Hazard, 49 How. Pr. 5. 
218; affirmed, 3 Daly, 53. 5 4 Abb. Pr. 156. 

2 Braham vy. Bustard, 1 H. & M. 447. 6 4 Brews. 42. 

8 Binninger v. Wattles, 28 How. Pr. 7 Linoleum Manuf. Co. v. Nairn, 7 Cl 
206. Div. 837. 
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used. A court of law looks at once to the intent, and asks if the 
entire combination was gotten up by defendant in imitation of 
plaintiff's device, with the fraudulent intention to deceive pur- 
chasers, and to induce them to buy defendant’s. goods as and 
for plaintiff's. If this is found to be the case, then the plaintiff's 
right to damages is complete. 

We would not be understood as asserting, however, that the 
existence of a fraudulent intent alone on the part of defendant 
is sufficient. There must be also the legal right on the part of 
the plaintiff.‘ True it is,” says the Supreme Court of New York, 
“that it is the right of the plaintiff to be protected against fraud ; 
but the fraud must be one in relation to a substantial legal right.” } 
And Judge Duer recognized the same principle. “ It is not 
enough,” he says, “that the public may be misled or has been 
misled. As already intimated, the resemblance must arise from 
the imitation or adoption of those words, marks, or signs which 
the person who first employed them had a right to appropriate, 
as indicating the true origin or ownership of the article or fabric 
to which they are attached ; and the resemblance, when it in- 
duces error, and gives a title to relief, must amount to a false. 
representation, expressed or implied, designed or accidental, of 
the same fact.? 

Keeping these principles in view, let us see whether plaintiff 
may acquire an exclusive right to the use of such a combination, 
so that its fraudulent imitation by another would give him a 
cause of action at law. 

The question as to the validity of a trade-mark composed of 
words indicative of quality in combination with other words and 
devices, may present itself in two aspects. The words may be 
united with the name of the manufacturer or merchant. As, for 
instance, the descriptive words * superfine cotton” may be united 
with Smith ;” so that the trade-mark would be “ Smith's super- 
fine cotton.” Or they may be combined with other devices or 
symbols, which have been adopted by the manufacturer or pro- 
prietor, either prior to or simultaneous with his use of the generic 
or descriptive terms ; as, for instance, the words ** Lowell Prints ” 
surrounded by a wreath, the whole surmounted by a crown. 

Instances of both kinds have been given on previous pages 


1 Gillott v. Esterbrook, 47 Barb. 465. 
2 Amoskeagy Manuf. Co. v. Spear, ubi supra. 


424 LEGAL AND EQUITABLE REMEDIES FOR 


in considering the view taken of this subject by the courts of 
equity.} 

Now, it is difficult to see why a combination of either kind may 
not properly be appropriated as a trade-mark. A man’s name, 
followed by the article which he manufactures or has for sale, is 
certainly the simplest and most direct way of pointing out the 
source and origin of such article. Suppose for the name we sub- 
stitute a device or symbol, which by use has become associated 
with the man’s name. The principle is manifestly the same. If 
Filley has used a wreath of oak leaves of a peculiar shape or 
pattern, or the words ** Charter Oak,” for so long a time on stoves 
of his manufacture that whenever that device or those words are 
seen on a stove they at once suggest the name of Filley as the 
manufacturer, the device or the words might be used in connec- 
tion with the descriptive words as well as the name “ Filley.” 
Thus, if * Filley’s Wood Burner” would be a good trade-mark, 
the words * Charter Oak Wood Burner,” or the words ** Wood 
Burner” in connection with the wreath of oak leaves, or all three 
together, would be equally good.? 

In Boardman v. Meriden Britannia Co.,3 it was held, where 
a label contained certain numbers, together with the name of the 
manufacturer and other statements, that, whether or not num- 
bers alone could be adopted as a trade-mark, the labels thus 
arranged, adopted, and used did constitute a legal trade-mark, and 
were entitled to protection. See also opinion of the assistant- 
commissioner in the Matter of Imbs.4 

It would seem, too, that it is not necessary that the device, or 
the fanciful name or words, should first be used for so long a 
time as to be associated with the user’s name before the generic 
or descriptive words may be added. The whole combination 
may be adopted at one and the same time. And if plaintiff is the 
first to use the combination, his right to it is complete. 

This brings us to a consideration of the second element of 
the right to recover at law,— prior user. Here, in an eminent 
degree, the maxim applies, “ Qui prior est tempore, potior est 
jure.” The length of time that it has been used is of little con- 
sequence. It must, in the absence of statutory provision, be long 


1 See also Application of Barrows, 5 8 35 Conn. 402. 
Ch. Div. 353. 4 10 Off. Gaz. 463. 
2 Filley v. Fassett, 44 Mo. 168. 
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enough to become generally known in connection with plaintiff's 
goods. In case two parties should, in good faith, begin to use 
the device about the same time on the same kind of goods, 
neither could, it is probable, obtain such exclusive right as against 
the other. And if neither has an exclusive right as against the 
other, then there would be no exclusive right at all. To confer 
any right, there must be a complete monopoly of the use. If two 
or more independent traders or manufacturers have an equal 
right to the use of any given device on the same kind of goods, 
then the whole world has a right to use that mark on goods of 
the same character,! unless all claim through the same original 
user.” 

In closing this branch of the subject, we cannot do better than 
give some extracts from the case of Marsh vy. Billings,’ decided 
by the Supreme Court of Massachusetts. 

This was an action at law to recover damages for injury to the 
plaintiffs by fraudulently imitating the badges worn by the drivers 
of plaintiffs’ coaches bearing the words * Revere House,” and 
fraudulently representing that defendants’ coaches were author- 
ized by the lessee of the Revere House to convey passengers from 
the railroad depots to said house, plaintiffs having themselves ob- 
tained from said lessee the exclusive right so todo. The court 
held that substantially the same principle was involved as in 
actions for the fraudulent imitation of trade-marks. It was urged 
by defendants that the lessee of the Revere House had no exclu- 
sive right to convey passengers from the railroads to his house, 
nor to put upon his coaches or the badges of his servants the 
words * Revere House,” and could therefore confer no such rights 
on the plaintiffs ; that defendants, in common with all other citi- 
zens, had the right to convey passengers from any railroad to any 
public house, and a right to indicate their intention so to do by 
marks on their coaches and on the badges of their servants. 

To this the court says : — 


“This may all be very true, but it does not reach the merits of the case. 
The plaintiffs do not claim the exclusive right of using the words ‘ Revere 
House, but they do claim the exclusive right to use those words in a 
manner to indicate, and for the purpose of indicating, the fact that they 
have the patronage and countenance of the lessee of that house for the pur- 


1 Batty v. Hill, 1 H. & M. 264, 270. 3 7 Cush. 322. 
2 Dent v. Turpin, 2 J. & H. 139. 
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pose of transporting passengers to and from that house to and from the 
railroads. The plaintiffs may well claim that they had the exclusive right 
to use the words * Revere House’ to indicate the fact that they had the 
patronage of that establishment; because the evidence shows that such was 
the fact, and that the plaintiffs, and they alone, had such patronage of that 
house by a fair and express agreement with the lessee. The defendants 
had, no doubt, a perfect right to carry passengers from the station to the 
Revere House. And they might, perhaps, use the words ‘ Revere. House,’ 
provided they did not use those words under such circumstances and in such 
a manner as to effect a fraud upon others.” 

“The defendants may not,” the court continues, “ by falsehood and 
fraud violate the rights of others.” “The ground of action is not that 
defendants carried passengers to the Revere House, or that they had the 
words * Revere House’ on the coaches and on the caps of the drivers 
merely ; but that they falsely and fraudulently held themselves out as being 
in the employment, or as having the patronage and confidence, of the lessee 
of the Revere House, in violation of the rights of the plaintiffs. ‘The jury 
would have been well warranted by the evidence in finding that the de- 
fendants used the words * Revere House, not for the purpose of indicating 
merely that they carried passengers to that house, but for the purpose of 


indicating, and in a manner and under circumstances calculated and designed 
to indicate, that they had, and to hold themselves out as having, the pat- 
ronage of that establishment.” 


We think, then, the rule may fairly be stated as follows: 
While the use of a generic or descriptive word or term alone 
will not be protected, either in law or equity, yet if plaintiff has 
been the first to use such generic or descriptive word or term, in 
connection with other words or devices, upon some article of 
manufacture or sale, and such word or term is so used as to tell 
the truth with reference to the source and origin of such article, 
and defendant is not simply using the same or a similar generic 
or descriptive word or term, but is using it in such connection or 
under such circumstances as to show an intent on his part to 
lead the public to believe that the article to which he attaches it 
is the article of plaintiff, and in a way calculated to deceive 
the public, and thus to sell his article as and for that of plaintiff, 
— these facts are sufficient to give plaintiff a good cause of action 
at law. And, if he recovers a verdict, equity will thereafter 
restrain a further continuance of the injury. 

IV. We come now to the question of damages. In an action 
at law, plaintiff, if successful, must recover damages. They maj 
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be only nominal, but damages, eo nomine, he must have. In 
equity this is not so. The main relief there sought is the in- 
junction ; and complainant may or may not have, in addition, an 
order for accounting. Indeed, a bill will lie even against persons 
who can not be held for profits or damages.! 

Moreover, the rule for the assessment of damages is not the 
same in the one forum as in the other. The distinction may be 
thus stated: Equity considers the infringer a trustee for the 
party whose rights are invaded, and requires the former to 
account for the profits he has realized, on the ground that they 
were made for the benefit of the beneficiary, the owner of the 
trade-mark. But at law plaintiff must show his loss, and can only 
recover to the extent of that loss, regardless of what benefit the 
use of the trade-mark has been to the defendant.? And this dis- 
tinction has been generally adhered to. It is clearly recognized 
in the case of Hostetter v. Vowinkle, decided by. Judge Dillon,’ 
and the cases there cited by him; also in Leather Cloth Company 
v. Hirschfield 4 

It has been said that a much broader view is taken by the 
Supreme Court of Massachusetts in Marsh v. Billings which 
was a case resembling those of trade-mark. But we think that 
the learned justice who rendered the opinion in that case did not 
intend to lay down any different rule from that above stated. 
He limits the damages to the loss sustained by plaintiffs. But 
he says that plaintiffs were not bound to prove that passen- 
gers had been actually diverted from their coaches to defendants’ 
coaches, but that the jury might make such inferences as to the 
loss of passengers as the whole evidence should warrant. 

There are cases which at first glance seem to hold that the 
jury may take into consideration the profits made by defendant. 
Among these cases that of Tuylor v. Carpenter® is often cited. 
What the court actually says in that case is, that, as plaintiffs proved 
“large sales by defendant as and for the plaintiffs, they proved a 
probable loss of such sales by themselves, and ought to recover 
for that, as they lost the usual profits on sales to that amount.” 7 
But that the court considered the true measure of damages to be 
the loss suffered by plaintiff, and not the profits made by de- 


1 American Cotton Tie Co. v. McCready, 4 1 Eq. Cas. L. R. 299. 
8 Rep. 811. 5 7 Cush. 322. 

2 Browne on Trade-marks, § 506. ® 2 Woodb. & Min. 1. 

§ 1 Dill. 332. 7 Page 20. 
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fendant, appears when we consider the subsequent language of 
the opinion. On page 21 it is said: “ But the actual damage 
suffered by loss of sales by the plaintiffs, which was the ground 
of recovery, was just as great as if the thread had been inferior.” 
And farther on: * That the jury should have given more than 
nominal damages I have no doubt; and I have as little doubt 
that there were materials enough in the case from which to 
estimate actual damages, such as the probable extent of sales 
by the defendant under these marks, and the loss of sales and 
profits thereon by the plaintiffs.” 

From these extracts, it appears that the view taken by the court 
was that the jury might infer from the amount of defendants’ sales 
that plaintiffs lost sales to that extent, and might, therefore, give 
as damages the profits plaintiffs would have made on sales to that 
amount. 

This recognizes the rule of damages in actions at law which 
we have stated. But it is by no means certain that a correct 
rule was laid down for the guidance of the jury in determining 
the amount of sales which plaintiffs had lost. Even where, as 
in patent cases, the plaintiff has the exclusive right to manufac- 
ture the article in question, it does not follow that every one 
who bought of defendant would, if defendant had not offered 
the article for sale, have bought it of plaintiff. A fortiori, there © 
can be no such conclusion where the plaintiff has not the exclu- 
sive right to the article, but only to the mark on it. Hence, 
while the rule in question may be, and is, resorted to in patent 
cases, when all other means of fixing the damages fail, that fur- 
nishes no reason why it should be atlopted in trade-mark and 
similar cases. And such was the view of the court in Leather 
Cloth Company v. Hirschfield in which, though an equity case, 
plaintiff elected to have the damages assessed as in a case at law. 
It was claimed there that the measure of damages was the amount 
of profit which the plaintiff would have made had the pieces of 
cloth sold by defendant under the fraudulent trade-mark been 
sold by the plaintiff. This claim the Vice-Chancellor rejected, 
and held that plaintiff must prove some distinct damage from 
the use of its trade-mark by showing loss of custom or some- 
thing of that kind. And, it might be remarked, the case of 
Blofield vy. Payne? cited by the court in the case of Taylor v. 


11 Eq. L R. 299. 2 4B. & Ad. 410. 
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Carpenter, is not an authority for the rule enunciated in the 
latter case. 

The case of Graham vy. Plate) is not one easy to understand 
without reference to the Code of Practice of California. In that 
State, as in all the so-called Code States, there is but one form 
of civil action ; and actions which would formerly be classed as 
legal, as well as those formerly classed as equitable, fall within 
the same general class. It does not, then, necessarily follow 
from the statement that this was an action for damages for an 
alleged violation of the trade-mark of plaintiff’s intestate, that 
it was strictly an action at law. It appears that both the court 
and counsel treated the case as one where the rule in equity 
obtained. : 

Again, the court says that it is conceded by counsel “ that this 
[the profits realized by defendant] is the proper rule in an action 
for damages for the infringement of a patent.’ The entire argu- 
ment of the court proceeds upon this concession, the question 
discussed being whether, if that were the rule as to patents, it 
should be held to apply to trade-marks. We submit that the 
concession was much too broad, if the action were one at law.? 

In a case- involving principles similar to those governing trade- 
mark cases, the Supreme Court of Missouri says: ** What the 
plaintiffs have lost by the defendant’s breach of covenant, and 
not what the defendant has gained thereby, is the legal measure 
of damages in this case.” 

It is evident that, in many cases of infringement of trade-mark, 
it is impossible to arrive at any just estimate of the damages. 
The only adequate remedy in such cases is the restraining order 
of a court of equity. And this is always granted, if the title 
of plaintiff is clearly established. 

V. This article would not be complete without reference to a 
remedy which a court of equity will, upon a proper showing, 
grant against third parties, which is often of greater benefit than 
an action or an injunction against the immediate wrong-doer 
would be. We refer to an injunction against carriers or ware- 
housemen, to prevent the carriage or delivery of goods bearing 
a fraudulent trade-mark. The consignors, as well as the con- 

1 40 Cal. 598. Sickles, 19 Wall. 618; Suffolk Co. v. 

2 As to what the Supreme Court of Hayden, 3 id. 315, 320. 


the United States have said on this sub- 3 Peltz v. Eichele, 62 Mo. 171, 180. 
ject in patent cases, see Packet Co. v. 
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signees, of such goods are often unknown. They may be nu- 
merous and widely scattered; they may be residents of foreign 
countries. When enjoined in one jurisdiction, they may still 
pursue their nefarious business in other jurisdictions, and beyond 
the reach of the court granting the order. But wherever the 
owner of the mark discovers the obnoxious goods, there he can 
stop them, and equity will hold them until they are rendered 
harmless by the destruction or erasure of the fraudulent mark. 
It will also compel a disclosure of the names of the consignors 
and consignees. And this relief will be granted without any 
regard to the knowledge or ignorance, by the party in whose 
hands they are found, of their fraudulent character. 

We have endeavored briefly to point out the salient fea- 
tures of the two classes of remedies for violation of rights in 
trade-marks. The limits of a magazine article will not allow 
much elaboration ; and we have aimed merely to place the finger- 
boards at the proper points, and to see that the directions thereon 
were correct, leaving it to the traveller in the intricate paths of 
law to explore the ways thus pointed out. 


Everett W. PATTISON. 
Sr. Lovrs, Mo. 


1 Hunt v. Maniere, 34 L. J. x. 8. Ch. 142; Upman vy. Elkan, 7 Ch. App. 180; 
Orr v. Diaper, 4 Ch. Div. 92. 
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Conditions in Bills of Lading. 


UNITED STATES CIRCUIT COURT.—SOUTHERN DISTRICT OF 
: NEW YORK. 


LEOPOLD WERTHEIMER et al. v. THE PENNSYLVANIA 
RAILROAD COMPANY. 


Plaintiff shipped goods by defendant's line of railroad, receiving at the time of the ship- 
ment a bill of lading containing an agreement to transport the goods subject to the con- 
dition that the company would not be responsible for loss or damage by fire, unless 
it could be shown that such loss or damage occurred through the negligence or default of 
the agents of the company. //eld, that the bill of lading constituted the contract between 
the parties, and that the shipper could not be heard to allege ignorance of its terms. 

Held, also, that under the terms of the contract the burden of proof was on the plaintiff to 
show that a loss by tire occurred through the negligence of the defendant. 

It seems, that where the fire occasioning the loss was the act of a mob engaged in a struggle 
with the military authorities, in the absence of any thing to show that such a result should 
have been anticipated, negligence is affirmatively disproved. 


Wattace, J. On or about July 17, 1877, the defendants received from 
plaintiffs at the city of New York, for transportation to Pittsburgh, Penn., 
goods of the. value of $1,710. At the time of receiving the goods the 


defendant delivered to plaintiffs a bill of lading, whereby it agreed to trans- 
port the goods subject to several conditions, among which was one, that the 
company should not be responsible for loss or damage by fire, unless it 
could be shown that such damage or loss occurred through the negligence 
or default of the agents of the company. 

On the 17th of July, the car containing the goods was despatched by 
defendant from Jersey City for Pittsburgh, reaching Pittsburgh about one 
o'clock, a.m., July 20, at which time a mob took possession of the defend- 
ant’s property, including the car in question, and held possession until July 
22, when troops ordered by the Governor of the State to aid the sheriff 
in retaking the property came in conflict with the mob, failed to dispossess 
the mob, and the mob fired the property and thereby destroyed it. 

The delivery of the bill of lading by the defendant, and its acceptance 
by the plaintiffs at the time of the delivery of the goods, must be deemed 
to constitute a contract between the parties, with the conditions contained 
in the bill of lading.’ These cases all hold that the shipper who accepts 
the bill of lading cannot be heard to allege ignorance of its terms. It is 


' York Company v. Central Railroad v. Michigan Southern R. R. Co. 
Company, 3 Wall. 107; Bank of Kentucky 16 Mich. 79; Hopkins v. Westcott, 6 Blatch. 
v. Adams Express Company, 93 U. 8. 174; 64; Kirkland y. Dinsmore, 62 N. Y. 171. 
Grace vy. Adams, 100 Mass. 505; McMillan 
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unnecessary to refer to the cases where, from the peculiar circumstances 
attending the acceptance of the receipt, assent to its terms was held not to 
be implied, as the present case is the ordinary one where no peculiar cir- 
cumstances are shown. Neither are the cases in point which decide that 
assent on the part of the shipper will not be implied to any conditions 
which do not appear on the face of the bill of lading. Such was the case 
in Ayres vy. The Western Transportation Company,’ which was decided upon 
the authority of Railroad Company v. Manufacturing Company.* 

The effect of the contract made between the parties was to impose upon 
the plaintiffs the burden of proving that the loss of the goods by fire arose 
from the negligence of the defendant or its agents. In Clark v. Barnwell,’ 
Mr. Justice Nelson says: “ Although the injury may have been occasioned 
by one of the excepted causes in the bill of lading, yet still the owners of 
the vessel are responsible if the injury might have been avoided by the 
exercise of reasonable skill and attention on the part of the persons em- 
ployed in the conveyance of the goods. But the onus probandi then 
becomes shifted upon the shipper to show the negligence.” In Western 
Transportation Company v. Donner,‘ the judgment of the court below was 
reversed because the jury were instructed that it was incumbent upon the 
defendant, the carrier, to bring itself within the exception, by showing that 
it had not been guilty of negligence. Other authorities to the same point 
need not be cited, as the cases referred to are conclusive upon this court. 

The plaintiffs have not shown negligence on the part of the defendant, 
and therefore cannot recover. But irrespective of any considerations con- 
cerning the burden of proof, when it appeared, as it did here, that the 
fire by which the plaintiffs’ goods were destroyed was the act of a mob 
engaged in a struggle with the military authorities of the State, without 
any thing to show that the defendants were bound from the circumstances 
to anticipate such a result, the defence was affirmatively established. 

The motion for a new trial is denied. 


NOTES. 


The cases with regard to the effect of the acceptance of bills of lading, re- 
ceipts, and other documents issued by common carriers, containing restrictions 
on their common-law liability, are not altogether harmonious. It will be noticed 
that the learned judge is very guarded in his language in the opinion printed 
above. He says: ‘‘ The present case is the ordinary one where no peculiar cir- 
cumstances are shown ;” and therefore “the cases where, from the peculiar 
circumstances attending the aceeptance of the receipt, assent to its terms was 
held not to be implied,” do not apply. He also intimates that the cases “ which 
decide that assent on the part of the shipper will not be implied to any condi- 


1 14 Blatch. 9. 3 12 How. (U. S.) 272. 
2 16 Wall. 318. 411 Wall. 129. 
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tions which do not appear on the face of the bill of lading” are not in point. 
A review of some of the leading cases will show how frequently the special cir- 
~ eumstances of the case have been held to take it out of the general rule above 
laid down, and may serve to suggest some rules to govern in the determination 
of the various cases. In eases arising upon bills of lading, the majority of the 
State courts are agreed in adopting the rule laid down in the principal case, 
although one or two have preterred to hold the carrier bound to show actual 
knowledge by the shipper of the limitation. One of the leading opinions in 
support of the general rule is that of Cooley, J., in MeMillan v. Michigan S. & 
N.I.R. R. Co. The action was for goods lost by fire, an excepted risk. It 
was admitted that the plaintiff knew nothing of the conditions in the bills of 
lading. The learned judge pointed out that ‘* where a contract is to be signed 
only by one party, the evidence of assent to its terms by the other party consists 
usually in his receiving and acting upon it.” Except in eases of fraud and mis- 
take, “ it cannot become a material question whether the consignor read the bill of 
lading or not. The ground upon which it is claimed that this becomes important 
seems to be that parties generally receive their contracts without reading them 
or inquiring into their terms, taking whatever the railroad companies see fit to 
give them, and that they are thus liable to be iinposed upon and defrauded, unless 
the courts interfere to protect them. Or, if we may be allowed to state the same 
thing in different words, as everybody is negligent in these matters, and will not 
give the necessary attention to their contracts that is essential to the protection 
of their interests, the courts must interfere to set them aside, whenever ex- 
traneous evidence of actual assent is not produced. . . . Bills of lading are not 
the only contra¢ts that are received in this carcless way. Deeds, mortgages, 
and bills of sale are every day given and received without being read by the 
parties. . . . In the absence of fraud, accident, or mistake, no one ever sup- 
posed it was competent for the courts to reform such instruments in behalf of 
a party who would not inform himself of their purport. . . . It is argued that 
the consignor had no occasion to examine the bill of lading, because he had a 
right to suppose it recognized the commou-law liability; but the common law 
does not establish the rates of freight or the place of delivery, and for stipula- 
tions respecting these, at least, every man must examine his bill of lading. 
Moreover, we cannot overlook the fact that a large proportion of these instru- 
ments are issued with restrictive clauses, and that carriers arrange their tariffs of 
freight in the expectation that they will be accepted. These facts are so well un- 
derstood, that a person exercising ordinary diligence in his own affairs would not 
be likely to accept one of these instruments without examination, if he expected 
to hold the carrier to the liability which would rest upon him in the absence of 
special contract.” With regard to the argument that this places shippers at the 
merey of railroads, he says: ‘“ Railroads cannot refuse to give unrestricted bills 
of lading, because they have no such power, and the consignor can assent to the 
restriction in each instance, or refuse to assent, at his option.” In Grace v. Adams,? 
the plaintiff delivered to the Adams Express Company some goods, and re- 
ceived a Dill of lading which excepted certain risks. The plaintiff did not read 


1 16 Mich. 79. 2100 Mass. 505. 
VOL. I. —N. 8. 
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it. The court said: ‘The acceptance of it by the plaintiff at the time of the 
delivery of his package, without notice of his dissent from its terms, authorized 
the defendants to infer assent by the plaintiff. . . . The law presumes, in the 
absence of fraud and imposition, that he did read it, or was otherwise informed 
of its contents, and was willing to assent to its terms without reading it.” In 
Kirkland y. Dinsmore, the facts were similar to those in the last ease. The 
court said: “It has been repeatedly adjudged in this State that the acceptance by 
the shipper, on the delivery of goods for transportation to a carrier, of a receipt 
or bill of lading signed by the carrier, expressing the terms and conditions upon 
which they are received and are to be carried, constitutes, in the absence of fraud 
or imposition, a contract controlling the rights of the parties.” ? 

This rule is now the more generally accepted one.* 

In Illinois, however, a different doctrine has been asserted. In Adams 
Express Co. v. Haynes,‘ it was held that the simple delivery and acceptance of 
an express receipt was not conclusive upon the shipper; but that his knowledge 
of and assent to its terms was to be determined by evidence aliunde, and that all 
the circumstances attending the giving of the receipt were admissible on this 
question. This decision was followed in the case of express receipts in Am. 
Merch. U. Express Co. y. Schier,> where Grace y. Adams ® was disapproved in 
Adams Express Co. vy. Stettaners,’ Boskowitz vy. Adams Express Co.,® aud in 
the ease of bills of lading in Erie d& West Trans. Co. v. Dater,® where it was 
said that the decisions in Illinois nowhere intimated that any distinction was to 
be drawn between bills of lading and notices, receipts, tickets, &c.!° 

In the Supreme Court of the United States the decisions have not been as 
explicit as those of New York, Massachusetts, and some of the other States’ In 


York Co. v. Central Railroad,™ decided in 1865, Trout & Son shipped a quantity 
of cotton under a bill of lading containing certain exemptions from liability. 


The goods were lost by one of the excepted risks. Ina suit by the consignees 
against the carriers, Trout was examined on the part of the plaintiffs to prove 
the shipment. On his cross-examination, the carriers proved by him the bills of 
lading. He testified, however, that the cotton was shipped before the bills were 
signed; that he had not examined them, and that ‘his attention was not called 
to the fire clause.” No stress appears to have been laid in the argument on the 


1 62 N. Y. 171. 

2 See also Long v. N. Y. C. R.R.Co, 
50 N. Y. 76; Belger v. Dinsmore, 51 id. 
166; Germania Fire Ins. Co. v. M. & C. 
R. R. Co., 72 id. 90; Hill v. Syr. Bing. & 
N.Y. R. R. Co., 73 id. 851; Westcott v. 
Fargo, 61 id. 542. 


v. N.Y., ge. R. R. Co., 86 Conn. 68; 
King v. Woodbridge, 34 Vt. 565. 

# 42 Ill. 89. 5 5d Ill. 140. 

8 Supra, 7 61 IIL 184. 

8 4 Cent. L. J. 58; 9id. 389. 

$8 Cent. L. J. 293. 

10 See also Anchor Line v. Dater, 68 


3 Mulligan vy. Ill. Cent. Ry. Co., 35 
Towa, 181; Robinson v. Merch: D. Co., 45 
id. 470; Brehme v. Adams Express Co., 25 
Ma. 828; Snider v. Adams Express Co., 63 
Mo. 876; Kallman v. U.S. Express Co., 
8 Kans. 205; Steele v. Townsend, 37 Ala. 
247. See also Farnham v. Camden & Am- 
boy Ry. Co, 55 Penn. St. 53; C. & D. 
Co. v. Pontius, 19 Ohio St. 221; Lawrence 
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berg, 54 id. 88; West. Trans. Co. v. New- 
hall, 24 id. 466; Erie, &c. Co. v. Wilcox, 84 
id. 239. And see Gaines v. Union Trans. £ 
Ins. Co., 28 Ohio St. 418, where the court 
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pass upon the question. 
1 3 Wall. 107. 


CONDITIONS IN BILLS OF LADING, 435 


consignor’s ignorance of the terms of the bills of lading, or on the fact that the 
bills were not signed until after the goods were shipped. The court did not ex- 
pressly pass upon the question how far the acceptance of the bill of lading was 
an assent to its terms; but this seems to have been assumed by both court and 
counsel. In Van Schaack v. N. T. Co.,) the evidence showed that the shipper, the 
plaintiffs’ agent, had for years been accustomed to send goods by the defendant, 
under bills of lading, limiting the latter’s liability, and that similar bills had been 
given in this ease. The plaintiffs, however, testified that they never received 
these bills. Drummond, J., held that, under the facts shown, it must be inferred 
that the agent understood the goods were to be shipped under the same bills of 
lading as had always been used, and that the plaintifis were bound by their 
terms. 

In 1868, the Cireuit Court of the Southern District of New York (Shipman, 
J.) decided the case of Hopkins v. Westcott.2 The defendant was a baggage 
express company. Plaintiff, on arriving in New York, had given to the defend- 
ant the check for his baggage, receiving in return a receipt on which was printed 
a limitation of liability, including the words, ‘‘ and the owner hereby agrees that 
Westcott Express Co. shall be liable only as above.” This the plaintiff did not 
read till after receiving notice that the trunk was lost. It was proved that the 
general notice of express companies is to charge a fixed sum for every trunk, 
and an additional sum for every $100 of value beyond $100. Plaintiff, how- 
ever, was ignorant of this custom. It was held that the notice was binding. 
The court says: ‘It can make no difference that the plaintiff did not choose to 
read it until after he had notice that his trank was lost. He received it at the 
time he parted with his check; it was legibly printed, and he must be charged 
with actual notice of its contents.” 

In Railroad Co. v. Manufacturing Co.,? decided by the Supreme Court in 
1872, one B. shipped a quantity of wool consigned to the defendant in Con- 
necticut, taking from the company a non-transferable receipt. This paper stated 
that the goods were to be transported over the defendant’s railroad, and ‘ de- 
livered to ——, agent or order, upon the payment of the charges thereon, and 
subject to the rules and regulations established by the company, a part of which 
notice is given on the back hereof.” The notice on the back contained a limita- 
tion of liability. This receipt seems to have been in the nature of an ordinary 
shipping receipt, such as is commonly given by railroads in the first instance, 
the bills of lading being signed afterwards. The reporter states that verbal in- 
structions were given by the consignor, which instructions were embodied in a 
bill of lading sent with the wool. The wool was destroyed by an excepted 
tisk. The action was brought by the consignee. It was held that the notice 
was not effective as a limitation of liability. The language of the court is 
very strong: “It is not only against the policy of this law, but a serious in- 
jury to commerce, to allow the carrier to say that the shipper of merchandise 
assents to the terms proposed in a notice, whether it be general to the public, or 
special to a particular person, merely because he does not expressly dissent from 
them. If the parties were on an equality in their dealings with each other, there 
might be some show of reason for assuming acquiescence from silence; but, 
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in the nature of the case, this equality does not exist; and, therefore, every 
intendment should be made in favor of the shipper, when he takes a receipt for 
his property, with restrictive conditions annexed, and says nothing, that he 
intends to rely upon the law for the security of his rights.” + 

It will be noticed that in this case the paper was a receipt, and not a bill of 
lading ; that the limitation was by notice, and that it was printed on the back, 
It is well settled in this country that a mere notice is not sufficient to bind the 
shipper, unless knowledge of its contents is brought home to the shipper, and 
assent to its terms shown.? It seems difficult to distinguish between a notice 
printed on the paper itself, and a clause inserted in terms as a clause in the con- 
tract. When, too, the contract refers to the notice, it would seem to fall within 
the general rule, that it thereby becomes part of the coutract.2 The fact that a 
limitation was printed on the back has also been sometimes held to take the case 
out of the rule, holding a shipper bound by the printed paper ; * but this has been 
on the ground that one would not naturally look on the back of his contract to 
find its terms. But this reason fails when the face of the contract expressly refers 
to the back for its terms. The latest case on the question in the United States 
Supreme Court is that of The Bank of Kentucky y. Adams Express Co. This 
was an action by consignees to recover the value of some packages of money de- 
stroyed by fire. The bill of lading excepted fire from the risks which the carrier 
assumed. The judge below charged as follows: “If the jury believe that the 
teller of the Louisiana National Bank presented the bill of lading to the agent 
of the express company for his signature, with the blanks filled, and at such 
time delivered to the agent the package of money, without disclosing who was 
the owner of it, but addressed to the plaintiff at Louisville ; that the bill of lad- 
ing was signed and redelivered to the teller, and forwarded to the plaintiff at 
Louisville, —then the bill of lading thus signed constitutes the contract, and all 
the exceptions in it are a part of the contract, no matter whether each and all of 
them were known to the Lonisiana National Bank or not, and the plaintiff is 
bound by the contract, whether it expressly authorized the Louisiana National 
Bank to sign it or not. The evidence tending to show that the bill of lading 
was not read at the time of signing, and that nothing was said about the excep- 
tion contained in it, is immaterial.” As to this charge the Supreme Court said: 
“We find no error in what the circuit judge said upon the question whether 
the bills of lading, with the exceptions, constituted the contract between the 
parties. The charge in this particular is justified by very numerous authorita- 
tive decisions.” The authoritative decisions referred to were York Co. v. Central 
R. R. Co.,' Grace vy. Adams,’ Hopkins v. Westcott}? Kirkland vy. Dinsmore,” 


1 Page 329. 5 See Mich. Cent. R.Co. v. Hale, 6 Mich. 
2 New Jersey Steam Nav. Co. v. Mer- 248; Newell v. Smith, 49 Vt. 255; Hender- 
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Jersey Steam Nar. Co.,1 Kern. 485; Hol- 6 93 U.S. 174. 
lister v. Nowlen, 19 Wend, 234; Fillebrown 7 3 Wall. 107. 
vy. Grand Trunk R. R. Co., 55 Me. 462. 8 100 Mass. 505. 
3 See Mich. Cent. R. Co. vy. Hale, 6 ® 6 Blatehf. 64. 
Mich. 243. 10 62.N. Y, 171. 
4 Brown v. Eastern R. Co., 11 Cush. 
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and some earlier cases in New York. As we have seen, these cases, excepting 
that from 3 Wallace, adopt the rule in the broadest terms ; and from the reference 
to them as ‘‘ authoritative,” it might seem that the court intended to follow them 
to the full extent. At the same time, it must be remembered that the facts were 
more than sufficient to bring the case within that rule; and that may have been 
all that the court intended to say. As no reference was made to Railroad Co. 
y. Manufacturing Co., it must be assumed that the court either considered the 
two cases distinguishable on some of the grounds suggested above, or else did 
not establish any general rule. The decisions, however, leave the question in 
doubt, as regards that court, and it is apparent how fully the learued judge in 
the principal case was justified in not going beyond the facts of that case. 
This will more clearly appear when we consider cases arising on instru- 
ments other than bills of lading. Some of the cases already cited have 
arisen upon receipts given by express companies, and as these are frequently 
used for bills of lading, there seems no reason for applying a different rule 
to them when so used. When not so used, a different rule is often ap- 
plied; and we will now consider some of the eases where an acceptance has 
been held not to conclude the plaintiff. One of the leading cases on this 
point is Blossom v. Dodd.1 The plaintiff in that case was a passenger on a 
train of cars coming to New York. Between ten and eleven in the evening, a 
messenger of the defendant came through the car, took his baggage-checks and 
gave him a receipt, on which was printed in small type a limitation of the de- 
fendant’s liability. There was a notice on the paper to “ read this receipt.” At 
the time, the car was nearly dark, although there was a light at one end. This 
was insufficient to enable the plaintiff to read the printed matter where he sat. 
The baggage was lost by an excepted risk, and the defendant claimed to be exempt 
from liability. The court said: ‘ The delivery and acceptance of a paper contain- 
ing the contract may be binding though not read, provided the business is of 
such a nature and the delivery is under such circumstances as to raise the pre- 
sumption that the person receiving it knows that it is a contract containing the 
terms and conditions upon which the property is received to be carried. In such 
a case it is presumed that the person assents to the terms, whatever they may be. 
This is the utmost extent to which the rule can be carried, without abandoning 
the principle that a contract is indispensable.” And the learned Chief Justice 
who delivered the opinion closed by saying : ‘‘ My conclusion is, that no contract 
was proved. 1. Because it was obscurely printed. 2. Because the nature of 
the transaction was not such as necessarily charged the plaintiff with knowledge 
that the paper contained the contract. 3. Because the cireumstances attending 
the delivery of the card repel the idea that the plaintiff had such knowledge, 
or assented, in fact, to the terms of the alleged contract.” In Belger vy. Dins- 
more,? which was also a case of an express receipt, the plaintiff had delivered 
her trunk to be taken as freight, and the limitation not being obscurely printed, 
the decision in Blossom v. Dodd was held not to apply. In Kirkland v. Dins- 
more, the views there expressed were held not to be in conflict with Blossom v. 
Dodd. The court said: ‘ The circumstances in that case repelled the idea of @ 
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contract.” In Madan vy. Sherard,' the facts were similar to those in Blossom vy, 
Dodd, except that the print was larger and the paper was called a bill of lading. 
The defendant claimed that it constituted a special contract. But it was held other- 
wise. ‘The decision in Blossom v. Dodd is an authority that no such contract 
arises in law from the acceptance of a receipt under the circumstances of this 
ease. They do not justify the inference or implication that the plaintiff assented 
to be bound by the special contract contained in the receipt.” In Buckland y, 
Adams E-cpress Co.,* the plaintiff’s agent had delivered to the defendant a case of 
pistols, and taken a receipt forthem. ‘There had been many transactions between 
the parties before this, and in the large majority of cases no receipt had been given. 
Bigelow, C. J., held, that, from the usual course of business, it could not be in- 
ferred that the plaintiff assented to the limitation. In Perry v. Thompson,?* the 
plaintiffs had been accastomed to send goods by the defendants, sometimes taking 
a receipt with a limitation of liability, sometimes taking one without, and some- 
times not taking any at all. They had a book of receipts containing a limita- 
tion, which they would sometimes hand to the defendant to be signed ; but they 
never had any knowledge of the limitation in any of the receipts. Over part of 
the limitation clause in this case a stamp had been pasted, so that it could not be 
read. On this ground, and on the ground of lack of uniformity in the dealings 
of the parties, taken in connection with the plaintiffs’ want of knowledge of the 
terms, the same learned judge who decided Buckland vy. Adams Express Co. 
held that there was no assent by the shipper to be presumed. It was on this 
latter ground, the course of dealing of the parties, that these cases were dis- 
tinguished from Grace vy. Adams.* 

From the language used in many of the eases, the courts would seem to place 
their decisions on the question, whether, from all the circumstances in the case, 
it was fair to infer that the shipper assented to the terms of the contract. At 
the same time, where those “ circumstances” are held to justify such an infer- 
ence, it is held that direct evidence that the party did not in fact assent, or even 
know of the contract, cannot weigh against them. It certainly seems illogical 
to say that the question turns upon the assent of the shipper ; but direct evidence 
upon that point shall not be admitted. Perhaps the true ground on which these 
decisions are based is, that the shipper, by his conduct, has justified the carrier 
in assuming an assent on the former's part, and that be shall not afterwards be 
heard to deny that he has so assented. This does not seem to have been expressly 
adopted, but it is hinted at in one or two eases, and may serve to reconcile de- 
cisions which otherwise seem at variance. Thus, in Vibel v. Livingston,5 the 
plaintiff was a German, and spoke English, but could not read it. Of this, how- 
ever, the defendant had no knowledge. He received a bill of lading for his 
trunk, containing a limitation of his liability. It was held that he could not 
show his want of knowledge of the terms of the contract. The court said: 
‘He left the defendant to act upon the presumption that he accepted the con- 
tract without objection.” Were this case decided on the ground that the assent 
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or dissent of the shipper, as shown by the circumstances, was controlling, it would 
be hard to distinguish between an inability to read through the lack of light and 
the lack of knowledge of the language ; but the fact that the circumstances are 
known to the carrier in the one case and not in the other, and he therefore can 
judge whether the contract is accepted or not and act accordingly, affords a clear 
ground of distinction.? In Hill v. Syracuse, B. & N. Y. R. Rh. Co.,?’the court 
said: “ By accepting the contract without objection, the other party had a right 
to assume that he assented to its terms, and the fact of not reading it cannot be 
interposed to prevent the legal effect of the transaction ;” and see the language 
iu Grace v. Adams. 

It will be evident that the nature of the transaction and the character of the 
document will be material in determining whether assent may fairly be inferred 
to its terms. It was partly on this ground that Blossom y. Dodd was decided, 
that one would not naturally look for a special contract in an express receipt.8 
Thus, in the case of baggage-checks, no one would look upon the back of one 
to find a special contract, or any contract at all.4 So, also, in the case of 
tickets. These are bought in a hurry, and are generally looked upon 
as a mere voucher to the eonductor that the passenger has paid his fare. 
They do not usually embody a contract, and for this reason it is held that 
limitations printed upon a ticket are not binding, unless some other proof 
of assent than mere acceptance is shown. The effect of the nature of the 
transaction and the character of the document in determining whether 


the plaintiff shall be deemed to have assented to the terms of the special con- 


tract is discussed in a late case in the English Court of Appeal.6 In that 
case, the plaintiff had deposited a bag in the cloak-room of the defendant's sta- 
tion, and had received a ticket on which were printed notices as to the time of 
closing the office, &¢., and the words “‘see back.” On the back were other 
notices, one of which limited the defendant’s liability to £10. The plaintiff said 
that he had often received these tickets, and knew there was printed matter on 
them, bft did not know what it was, and had considered the paper to be a mere 
receipt. It was left to the jury to say whether the plaintiff read or was aware of 
the special condition, and whether, under the circumstances, the plaintiff was 
under any obligation, in the exercise of reasonable care, to read the paper. Both 
questions were answered in the negative. Mellish, J., in delivering his opinion, 
said: ““T am of opinion that we cannot lay down, as a matter of law, either that 
the plaintiff was bound, or that he was not bound, by the conditions printed on 
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the ticket, from the mere fact that he knew there was writing on the ticket, but 
did not know that the writing contained conditions. I think there may be cases 
in which a paper containing writing is delivered by one party to another in the 
course of a business transaction, where it would be quite reasonable that the 
party receiving it should assume that the writing contained in it no condition, 
and should put it in his pocket unread. For instance, if a person driving through 
a turnpike-gate received a ticket wpon paying the toll, he might reasonably 
assume that the object of the ticket was, that, by producing it, he might be free 
from paying toll at some other turnpike-gate, and might put it in his pocket 
unread.” The learned judge then instanced the case of one shipping goods and 
receiving a bill of lading without knowing its terms, saying that in this case he 
would be bound. He then said: ‘ Now, the reason why the person receiving 
the bill of lading would be bound, seems to me to be that, in the great majority 
of cases, persons shipping goods do know that the bill of lading contains the 
terms of the contract of carriage; and the ship-owner is entitled to assume 
that the person shipping goods has that knowledge. . . . Now, the question we 
have to consider is, whether the railway company were entitled to assume that a 
person depositing luggage and receiviug a ticket in such a way that he could see 
that some writing was printed on it, would understand that the writing contained 
the conditions of contract ; aud this seems to me to depend upon whether people 
in general would in fact and naturally draw that inference.” And the learned 
judge held that it should have been submitted to the jury whether the plaintiff 
knew there was writing, and the delivery was reasonable notice that it contained 
the conditions of the contract. The effect of the nature of the transaction and 
the usual course of business is well illustrated in Steers v. Liverpool, N. Y. & P. 
Steamship Co. In that case there was a limitation of liability, printed in legible 
type on a ticket for a passage to Europe in the defendant's steamship. The 
ticket was bought two or three days before the vessel sailed. The court said: 
“Looking to the course of business, the court may take notice that an engage- 
ment for a voyage across the ocean is a matter of more deliberation and atten- 
tion than buying a railroad ticket, or taking an express company’s receipt for 
baggage or for freight. There is, therefore, no room in such a case for the sug- 
gestion that the party is surprised into a contract, when he supposes himself 
ouly to be taking a token indicative of his right.” And it was held that the con- 
tract was binding.? It may be well to add, that the limitations of liability 
printed upon tickets are not to be confounded with rules and regulations concern- 
ing the mode of conducting business. These latter, if reasonable, are binding 
upon all who employ the carrier, without regard to the question of assent. Such 
are regulations that a passenger shall exhibit his ticket when required,® or that 
a ticket shall be used only on the day it is issued.* ‘* Public convenience, as well 
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as the nature and necessity of the case, requires that such carriers should have 
the power to make reasonable regulations as to the mode of their perform- 
ance of their duty as carriers.” ‘ The numerous cases as to the power of com- 
mon carriers to limit their common-law liability are distinguished from the 
present; for, as the carrier cannot divest himself of his common-law responsi- 
bilities unless by a special contract, his own act alone must be insufficient to 
relieve him from such duties while he remains a common carrier; but he may 
and must in many respects regulate the mode in which he is to perform those 
duties.” 

Wm. PARKIN. 


1 Johnson vy. Concord R. R. Co., 46 N. H. 213. 
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A Treatise on the Doctrine of Ultra Vires. By Sewarp Brice, A.M., LL.D. 
Second American edition, by AsupeL GREEN, of the New York Bar. New 
York: Baker, Voorhis, & Co. 1880. 

A BOOK whose professed aim is to define a negative branch of the law, 
namely, what corporations cannot do, would seem @ priori open to the objection 
of indefiniteness, or even of a positive want of system; and an examination of 
this volume justifies the criticism ; for, while there is much valuable law in Mr. 
Brice’s work, it is, on the other hand, rather difficult to find it, or to grasp it when 
found. Indeed, the book is rather a critical digest of the cases on certain points 
in the law of corporations, than a treatise justly so called. The portions of that 
law which do not fall within the professed scope of the book are nevertheless 
continually referred to, and necessarily so, in order to have a just conception of 
the points actually discussed ; aud we may be said to have, as a result, a dis- 
torted or disproportioned treatise on the powers and duties of corporations. 

It is not to be denied that Mr. Brice’s work is ably done ; that his comments are 
sound and pertinent, and his powers of condensation considerable ; and when he 
announces a conclusion, that it may be safely relied upon as settled law. The 
difficulties are inherent in the nature of his work, which is, after all, intended not 
so much as a text-book, as to do the office of a digest in first helping the courts 
to arrive at harmony in their decisions ; and, second, in warning the lawyer of the 
tangled jungle of adjudications into which he is venturing, when attempting to 
establish a point touching upon the powers of corporations. Mr. Brice is a 
pioneer helping to clear paths, rather than a surveyor mapping out a cleared 
country. 

It was impossible for the American editor to add clearness to such a work, or 
to give it the shape of a treatise deserving the name. On the contrary, his labors, 
valuable as they are, undoubtedly increase the admitted drawbacks of the book. 
His notes are evidently the result of much painstaking, and often of careful analy- 
sis of the decisions, and are at times storehouses of cases on certain points. 
But, building upon an unsystematic or shifting foundation, it could not in the 
nature of things be that this superstructure should be more regular than the 
ground plan. ‘The justice of a similar criticism made in our previous notices of 
the same work is vindicated by the fact that Mr. Brice’s second edition has so far 
varied from the first, that Mr. Green finds himself unable to readjust his anno- 
tations thereto, and uses the text of the first edition as the basis for his notes. 

The citations in the notes are brought well up to the time of publication, and, 
notwithstanding their number, seem to have been selected and not merely aggre- 
gated; although the additions in the present edition are considerable. In a 
word, Mr. Green has done his editorial work well; but the question is still, at 
least, au open one, whether it should have been done at all. 
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The Principles of Pleading in Civil Actions. By FRANKLIN Fiske HEArp. 

Boston: Little, Brown, & Co. 1880. pp. 352. 

THE profession generally, as well as the student, owes Mr. Heard a debt for 
this clever little volume. We have more than once animadverted in the pages 
of this magazine upon the manifold evils which our loose system of practice and 
pleading engenders. The preparation and presentation of the ease in the plead- 
ings are, if any thing, more important than the trial to which they give a shape, 
for better or worse ; and yet, in our own State, it is generally not until the trial 
that the shape of the pleadings is really considered; and in other communities 
the statutory law opens even a wider door to laxity in this respect. 

We regard, therefore, any adequate presentation of this subject as good seed, 
which, we trust, may in time bear fruit; and if the legal miud relucts at the 
more voluminous treatises, it may be beguiled into taking in a work whose 
dimensions du not exceed those of a modern novel. Nevertheless, in this small 
compass Mr. Heard has succeeded in stating the essential substance of Stephen 
and Gould; and it is possible that thus, by degrees, the practitioner may be 
lured on to study the fuller details of Chitty. The book is withal not a mere 
dry résumé of technical rules, but is written in a lively and attractive style, and 
has even a savor of literary interest, a grace of which this subject has been 
hitherto deemed incapable. 

It is noticeable that of about one thousand cases cited, there are not fifty from 
American reports outside of Massachusetts ; and of these, over one-half are from 
the Federal courts. Doubtless, the best examples of pleading are to be found in 
the English cases; but we think a greater number of domestic examples would 
quicken and facilitate the application of the principles of the science here. 


A Treatise on the Operation and Construction of Retroactive Laws, as affected 
by Constitutional Limitations and Judicial Interpretations. By WILLIAM 
P. Wangs, author of ‘“ Law of Notice.” St. Louis: F. H. Thomas & Co. 
1880. pp. 391. 

Tus book, like Mills on “ Eminent Domain,” belongs to a class whieh is 
likely to increase, —the class of treatises or special topics in constitutional law. 
The general text-books, like Story and Cooley and Pomeroy, do not cover all the 
specitic titles with sufficient fulness of detail for the practitioner of to-day. The 
author of the work now before us, having originally undertaken to investigate 
the insolvent laws, was drawn on into a consideration of laws operating to im- 
pair the obligation of contracts, and, finally, ‘of all the adjudged cases where 
laws operating upon past transactions had, been construed, or their constitution- 
ality determined.” The result is this book, in which are considered in successive 
chapters the subjects of Laws impairing the Obligation of Contracts entered 
into by States, Laws impairing the Obligation of Private Contracts, Laws 
devesting Vested Rights, Statutes affecting Remedies, Curative Acts, Ex Post 
Facto Laws, and the Retroactive Operation of Repeals. 

The value of the book lies, as we judge, in the fortunate and useful choice of 
a subject, and in the apparently diligent, faithful, and accurate way in which the 
details of it are laid open and illustrated by the authorities. 
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Treatise on the Law of Bailments, including Carriers, Innkeepers, and Pledge. 
By JAMES ScHouer, author of a “ Treatise on the Law of the Domestic 
Relations,” &¢. Boston: Little, Brown, & Co. 1880. 

Mr. ScHOULER has done the profession good service in the preparation of 
this well-planned and careful work. The aim of it he states as being that of 
supplying ‘a fresh and exhaustive exposition of legal principles, whose influence 
far transcends the limits placed by our jurists fifty years ago; and by treating the 
whole subject from a modern stand-point, and newly classified to make it better 
understood, and give each branch its special consideration. Nor have impor- 
tant doctrines been discussed without the effort to present something like an his- 
torical sketch of their development in Eugland and America.” In referring to 
his predecessors in the field of Bailments, Mr. Schouler speaks with discrimina- 
tion of Sir William Jones and Story. He does not advert to Judge Redfield’s 
book on “ Carriers aud Other Bailees,” published about ten years ago, — which 
was, indeed, one of the least valuable of that .author’s works. More than half 
of the volume is devoted to the subject of ‘Common Carriers,” and the author, 
with a pardonable departure, perhaps, from a strict conformity to the topic of 
bailments, has added a valuable sixty pages or so on ‘‘ Carriers of Passengers.” 
The classification is neat, —the work being divided into seven “‘ Parts,” of 
which the first deals with ‘‘ Bailments in General ;” the second, with “ Bailments 
for the Bailor’s Sole Benefit; ” the third, with ‘* Bailments for the Bailee’s Sole 
Benefit ;” the fourth, with ‘‘ Ordinary Bailments for Mutual Benefit ;” the fifth, 
with ‘ Exceptional Mutual-Benefit Bailments, Postmasters, and Innkeepers ; ” 
the sixth, with ‘‘ Exceptional Mutual-Benefit Bailments, Common Carriers” 
(this part of the book comprising nearly three hundred pages) ; and the seventh, 
with ‘ Carriers of Passengers,” — the author taking notice, in adding this seventh 
part, of the fact, that while the carriage of passengers is not strictly a matter of 
bailment, the transaction often involves a bailment as incidental to it, by reason 
of the carriage of the passenger’s baggage. 

In a note on page 243, the telephone emerges for a moment, and is classed 
with the telegraph, and after some reference to the cases, dismissed from further 
consideration, as not properly belonging to the topic of the book. 

That part of the work relating to “Carriers” seems to us likely to be of 
special use. Mr. Schouler has often an easy, original way of handling his sub- 
ject that comes of understanding it well, and his style of writing, although not 
free from a certain levity of manner, is often pointed and happy. He is not a 
profound author, but he is a useful and conscientious one. ‘‘ Angell on Carriers ” 
is thirty years old, and, although well edited, it disappoints the student or the 
lawyer who wishes to explore the subject now-a-days. The new “ Hutchinson 
on Carriers” is indeed a fresh and really valuable treatise. Browne and the other 
seant English works are very inadequate to our wants ; and the practitioner can- 
not well dispense with Mr. Schouler’s book. It should have been mentioned 
that a collection of precedents of forms, taken from the English treatise of Chitty 
and Temple, is found in an Appendix. 
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A Collection of Legal Maxims in Law and Equity, with English Translations. By 
S. S. Peloubet. New York: George S. Diossy, Law Publisher. 1880. 

.Criminal Procedure, or Commentaries on the Law of Pleading and Evidence, and 
Practice in Criminal Cases. By Jozt Prentiss Bisnor. Third edition. En- 
larged and rewritten. Two vols. Boston: Little, Brown, & Co. 1880. 

The Elements of Jurisprudence. By Thomas Erskine Holland, D.C.L., of Lincoln’s 
Inn, Barrister-at Law, Chichell Professor of International Law and Diplomacy, 
and Fellow of All Souls College, Oxford. Oxford, at the Clarendon Press : 
MacMillan & Co., Publishers to the University of Oxford. 1880. 

An Essay on Original Land Titles in Philadelphia. By Lawrence Lewis, Jr. Printed 
by order of the Law Academy of Philadelphia. Philadelphia: Kay & Bro.,. 
Law Publishers. 1880. 

The French Code of Commerce, and most usual Commercial Laws. With a theoreti- 
cal and practical commentary, and a compendium of the judicial organization and 
of the course of procedure before the Tribunals of Commerce, together with the 
text of the law, the most recent decisions of the courts, and a glossary of 
French judicial terms, by Leorotp Goiravup, Licencié en Droit, avoué au Tri- 
bunal Civil du Department de La Seine. London : Stevens & Sons, 119 Chancery 
Lane. 1880. 

Hints on Advocacy, intended for Practice in any of the Courts; with suggestions as 
to opening a case, examination in chief, re-examination, reply, conductof a 
prosecution and of a defence in a criminal trial. With illustrative cases that 
have occurred. By an English Barrister. Revised and adapted from the Eng- 
lish edition, by an American Lawyer. St. Louis, Mo.: William H. Stevenson, 
Law Publisher and Publisher of the Central Law Journal. 

The Law of Negligence in Relations not resting in Contract, illustrated by leading 
cases and notes. By Seymour D. Thompson, author of “ Liability of Stock- 
holders,” “‘ Homestead and Exemptions,” “Cases on Self-Defence,” &c. In 
two volumes. St. Louis: F. H. Thomas & Co. 1880. 

Reports of Cases argued and determined in the Circuit Court of the United States 
for the Second Circuit. By Samuel Blatchford, Circuit Judge of Second Judi- 
cial Circuit. Vol. 15. New York: Baker, Voorhis, & Co., Publishers, 66 Nassau 
Street. 1880. 

A Treatise on the Measure of Damages; or, an Inquiry into the Principles which 
govern the Amount of Pecuniary Compensation awarded by Courts of Justice. 
By Theodore Sedgwick, author of “ A Treatise on Statutory and Constitutional 
Law.” Seventh edition, by Arthur G. Sedgwick and G. Willett Van Nest. In 
two volumes. New York: Baker, Voorhis, & Co., Law Publishers, 66 Nassau 
Street. 1880. 

A Treatise on the Contracts of Common Carriers, with special reference to such as 
seek to limit their liability at common law by means of bills of lading, express 
receipts, railroad tickets, baggage-checks, &c. By John D. Lawson, Editor 
Central Law Journal. St. Louis, Mo.: William H. Stevenson, Law Publisher 
and Publisher of Central Law Journal. 
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GENERAL NOTES. 


The third annual meeting of the American Bar Association will be 
held at Saratoga Springs on the 18th, 19th, and 20th days of August next. It is 
anticipated that the meeting will be of much interest, and that it will be attended 
by a large number of members from all parts of the country. There are doubt- 
less many lawyers who would be glad to know something more of the objects of 
the association, and of the method of obtaining membership of it ; and we there- 
fore reprint from the Boston Daiiy Advertiser an editorial article which well sets 
forth these matters. 


“The report of the second annual meeting of the American Bar Association has 
just appeared, a volume of 236 pages. This book contains, in addition to a state- 
ment of the business transactions at the meeting of the association at Saratoga on 
the 20th and 21st days of August last, the essays then read before the association, 
and the constitution and by-laws of that organization. The association gave a din- 
ner to its members on the evening of August 21, at the Grand Union Hotel, at which 
eighty-six members were present. The object of the society is by its constitution 
declared to be ‘to advance the science of jurisprudence, promote the administration 
of justice and uniformity of legislation throughout the Union, uphold the honor of 
the profession of the law, and encourage cordial intercourse among the members 
of the American Bar.’ 

“All the objects here enumerated are worthy of the support and encourage- 
ment, not only of the lawyers of the country, but of all citizens. The profession of 
the law deals more intimately with the material interests of the American people 
than does either of the other so-called liberal pursuits, as it is the profession which 
under our institutions has the most to do both in shaping the laws and in seeing to their 
practical application to the complex affairs of mankind. Any broad attempt on the 
part of that profession to further the progress of law as a science and to uphold the 
honor of its professors throughout the entire land, is meritorious, and, if effective in 
any degree, tends to the greater strength and security of the institutions under which 
we live. 

“ The encouragement of cordial intercourse among the members of that profession 
throughout the entire country is a most excellent feature of the organization. 
American lawyers living remote from each other meet too seldom, if ever, except as 
brought together, either by political forces, or else in the antagonism of professional 
conflict. To bring them into each other’s society, animated by professional and 
social motives and feelings, is to make them to see and understand each other other- 
wise than on their diplomatic and combative sides, — an office which the ancient prac- 
tice of going upon the circuit well fulfilled, — and thus to establish among them that 
element of fraternal feeling which, in a nation living under the reign of law, is a 
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desideratum. The promotion of uniformity of legislation throughout the Union is 
something, the value of which can be appreciated both by the profession and by the 
laity. The inconvenience and uncertainty arising in the great inter-state commerce 
of the country, from the various systems of legislation in the different States, is a 
source of incalculable mischief. That the body of legislative enactment in each 
State shall be substantially the same as that in every other State, is beyond the 
power of man to contrive. But although a system which is excellent and complete 
in itself is not exclusive within the domain of wise legislation of other excellent and 
complete systems, yet there is no man owning property or having interests in a State 
other than that in which he lives, but feels the great inconvenience of not being able to 
learn readily and with assurance what are the laws which prevail within the limits 
of that other State. France suffered under somewhat the same inconvenience, aris- 
ing from local customs and laws, until the whole body of her national jurisprudence 
was put into uniform shape within the Code Napoleon. 

“That the men who have so much to do in the different legislatures should meet 
annually, to confer together with a view to greater uniformity in these laws, is a step 
in the right direction ; and one of the duties devolved upon the president of the as- 
sociation annually is to communicate the most noteworty changes in statute law on 
points of general interest made in the several States and by Congress during the pre- 
ceding year. The association consists of nearly five hundred members from all 
parts of the Union, and comprises within its membership a large number of men 
whose names are familiar alike to professional and non-professional ears throughout 
the country. Among other men of distinction may be mentioned David Davis and 
Lyman Trumbull of Illinois, Thomas A. Hendricks of Indiana, La Fayette S. Foster 
of Connecticut, Charles S. Bradley of Rhode Island, J. Hubley Ashton of Washing- 
ton, William M. Evarts, E. W. Stoughton, Francis Kernan, and Clarkson N. Potter 
of New York, Thomas M. Cooley of Michigan, William G. Hammond of Iowa, 
James 0. Broadhead of Missouri, Stanley Matthews, Henry Stanberry, and Alphonso 
Taft of Ohio, Luke P. Poland of Vermont, Robert Ould of Virginia, and Carleton 
Hunf of Louisiana. The present president of the association is the Hon. Benjamin 
H. Bristow. 

“The association is to meet annually in the month of July or August, at such time 
and place as the executive committee may select. The two meetings already held 
were at Saratoga; and the next meeting is also to be at Saratoga on the 18th, 19th, 
and 20th days of August next. The annual dues are five dollars. All applications 
for membership are to be made to the Local Council for the State, to the bar of which 
the applicant belongs. The applicant must be, and for five years next preceding 
have been, a member in good standing of the bar of some State or Territory or the 
District of Columbia. The Local Council for Massachusetts consists of the Hon. 
William Gaston, vice-president for that State, and Leonard A. Jones and Frank 
Goodwin, Esquires.” 


We add to the foregoing statement a list of the vice-presidents and members 
of the Local Councils of the several States by whom nominations for member- 
ship are made. Nominations made by the Local Councils are acted upon by 
the General Council at their meeting, upon the day preceding the annual mect- 
ing, or upon the first day of the meeting, so that members newly elected this 


year can attend and participate in all the exercises of the association at its com- 
ing meeting. 


j 
q 
q 
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Vice-PRESIDENTS AND MEMBERS OF LocaL COUNCILS. 


Alabama. — Vice-president, Thomas H. Watts. Local Council, D. S. Troy, David 
Clopton. 


Arkansas. — Vice-president, John J. Horner. Local Council, James C. Tappan, 

J. M. Moore. 
‘alifornia, — Vice-president, John N. Pomeroy. 

Connecticut. — Vice-president, Origen S. Seymour. Local Council, Henry C. 
Robinson, C. B. Andrews. 

District of Columbia. — Vice-president, H. H. Wells. Local Council, R. T. Merrick, 
Nathaniel Wilson. 

Delaware. — Vice-president, Anthony Higgins. 

Georgia. — Vice-president, Alexander R. Lawton. Local Council, N. J. Ham- 
mond, L. N. Whittle. 

Illinois. — Vice-president, David Davis. Local Council, 0. H. Browning, Lyman 
Trumbull, G. Koerner. 

Indiana. — Vice-president, Thomas A. Hendricks. Local Council, A. W. Hen- 
dricks, Asa Iglehart, Robert S. Taylor. Fi 

Towa. — Vice-president, W. G. Hammond. Local Council, George G. Wright, 
Oliver P. Shiras. 

Kentucky. — Vice-president, William Preston. Local Council, John W. Stevenson, 
John Mason Brown. 

Louisiana. — Vice-president, F. P. Poché. Local Council, Thomas J. Semmes, T. 
L. Bayne. 

Maine. — Vice-president, Nathan Webb. Local Council, William Putnam, F. A. 
Wilson. 

Maryland. — Vice-president, R. J. Gittings. Local Council, A. Leo Knott, W. J. 
Ross, Henry Stockbridge, J. J. Alexander. 

Massachusetts. — Vice-president, William Gaston. Local Council, Leonard A, 
Jones, Frank Goodwin. 

Michigan. — Vice-president, Thomas M. Cooley. Local Council, Archibald Me- 
Dowell, John Atkinson, Edwin Willetts. 

Mississippi. — Vice-president, Lock E. Houston. Local Council, R. O. Reynolds, 
G. A. Evans, T. C. Catchings. 

Missouri. — Vice-president, Henry Hitchcock. Local Council, James O. Broad- 
head, Edw. C. Kehr, George W. Bailey. 

Nebraska. — Vice-president, James M. Woolworth. Local Council, S. H. Cal- 
houn, Charles F. Manderson. 

New [lampshire. — Vice-president, Gilman Marston. Local Council, Ossian Ray, 
C. W. Stanley. 

New Jersey. — Viee-president, Abraham Garretson. Local Council, Garret D. W. 
Vroom, William E. Potter, Charles Borcherling. 

New York.— Vice-president, Clarkson N. Potter. Local Council, William A. 
Butler, James M. Dudley, W. B. French. 

Ohio. — Vice-president, Rufus King. Local Council, George Hoadley, Stanley 
Matthews, S. O. Griswold, Rufus P. Ranney. 

Pennsylvania. — Vice-president, George W. Biddle. Local Council, A. A. Outer- 
bridge, Henry Green, George Shiras, Jr. 

Rhode Island. — Vice-president, Charles §. Bradley. Local Council, Benjamin F. 
Thurston, W. P. Sheffield. 


South Carolina. — Vice-president, Henry E. Young. Local Council, W. H. 
Braisley.* 


| 

| 
{ 

| 
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Tennessee. — Vice-president, William F. Cooper. Local Council, Albert T. Mc- 
Neal, B. M. Estes. 

Virginia. — Vice-president, Robert Ould. Local Council, W. J. Roberston, Legh 
R. Page. 


Vermont. — Vice-president, E. J. Phelps. Local Council, Guy C. Noble, Charles 
N. Davenport. 


NOTES OF EXCHANGES. 


The American Law Register, Philadelphia, Pa., for April, 1880. 
“The Legal Effect of Sunday” is one of a series of articles upon the subject, 
by Angelo T. Freedley. In the present number he considers the effect of 
Sunday upon legal proceedings. To show that in the earliest period of the 
Christian era no distinction was observed between Sunday and other days in 
judicial proceedings, he quotes Spelman’s Original of the Terms: “ To 
beat down the Roman superstition touching observation of days, against which 
St. Angustine and others wrote vehemently, the Christians at first used all days 
alike for hearing of causes, not sparing (as it seemeth) the Sunday itself... . 
But for the reformation of the abuse among Christians in perverting the Lord’s 
day to the hearing of clamorous litigants, it was ordered in the year 517 that 
Nullus episcopus vel infra positus Die Dominicus causas judicare presumat. 
For it appeareth that bishops and clergymen did hear and determine causes, lest 
Christians should go to law under Heathens and Infidels.” Yet the writer 
shows that under the old common law legal proceedings might be had for 
certain purposes on Sunday; and he shows, by American as well as English 
authorities, that a verdict may be rendered or an award made on Sunday, or 
an arrest made or recognizance taken; and that a recent Illinois case decides 
that an injunction may be applied for and obtained on Sunday, to prevent an 
irreparable injury. 


The Journal of Jurisprudence and Scottish Law Magazine, Edin- 
burgh, for April, 1880, reports a ease upon Sunday desecration, with editorial 
comments. It seems that a medical man practising in a country district re- 
turned home late one Saturday night with a gig which he had borrowed of a 
friend while his own was being repaired. Having to go out on professional 
work early the next morning, he ordered his groom, a lad of seventeen years, to 
have water ready, and to wash the gig on Sunday morning, — doubtless wishing 
to have the gig look smart and tidy, and so harmonize with that abnormal 
splendor of appearance which is so closely associated with the observance of 
the holy Sabbath. The lad refused to clean the ‘‘ machine” on Sunday, and 
his father supported him in this refusal, on the ground that no work could be 
lawfully done on a Sunday unless it was a work of necessity or mercy, and that 
the cleaning of the gig came under neither category, doubtless supposing that 


the Shorter Catechism would bear him out in this. But the Sheriff’s Court, in 
VOL. I.—N. 8. 29 
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a suit for the boy’s wages, did not look at the matter in this way, but 
decided that in domestie work it must lie very much with the master to say 
what is and what is not necessary Sunday labor. 


The Central Law Journal, St. Louis, Mo., for April 9, 1880, contains a 
note of a decision by the Supreme Court of Indiana, taking a liberal view of the 
Sunday laws. The clerk of a hotel was indicted for selling cigars at a eigar- 
stand to the guests of the house; but the court held that he had committed no 
offence. ‘There is a daily necessity for putting a house in order, cooking 
meals, drinking coffee or tea, smoking a cigar by those who have acquired the 
habit, or continuing any other lawful habit on Sunday, the same as there is on 
a week-day, and whatever is necessary and proper to do on Sunday to support 
this constant daily need is a work of necessity, within the meaning of the law.” 


The Albany Law Journal, Albany, N. Y., for April 10, 1880, contains a 
report of a decision by the Supreme Court of Michigan to the effect that a 
subscription made on Sunday toward the purchase of a house of worship fora 
religious society is valid, and may be enforced, it being regarded as a work of 
charity. 


The Virginia Law Journal, Richmond, Va., for May, L880. 

James P. Harrison, Esq., considers the “ Effect of a Recital of a Simple-con- 
tract Debt in a Deed of Trust upon the Operation of the Statute of Limitations,” 
and coneludes from the authorities that when such recital is made for the 
purpose, not of evidencing, but of securing the debt or promise, it does not 
constitute a specialty, nor extend the operation of the statute beyond the time 
limited for simple contracts. - 


Southern Law Journal and Reporter, Nashville, Tenn., and Mont- 
gomery, Ala., for April, 1880. 

“ Suggested Reform in the Administration of the Law of Homicide,” by 
F. B. Clark, Jr., has special reference to the Code of Alabama, which makes 
manslaughter by voluntarily depriving of life, of the first degree; and man- 
slaughter committed under any other circumstances, of the second degree. The 
rules suggested for determining the degree are: Ist, Eliminate from murder in 
the first degree the intent to kill, allowing the other elements to remain, and the 
result is murder in the second degree. 2d, Eliminate from murder in the first 
degree the malice aforethought, allowing the intent to kill to remain, and 
the result is voluntary manslaughter, or manslaughter in the first degree. 
3d, Eliminate from murder in the first degree both its essentials, — malice afore- 
thought and intent to kill,—and the result is involuntary manslaughter, or 
manslaughter in the second degree. 


The Albany Law Journal, Albany, N. Y., May 1, 1880, discusses editori- 
ally the “ Implied Revocation of Will by Subsequent Birth of Children.” 


Mr. J. Tarbell, in answer to the question, “Can a Chattel Mortgage cover 
After-aequired Property?” examines several recent decisions of the Supreme 
Court of Mississippi, which support to the fullest extent the doctrine that such 
a mortgage is good in equity. 
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The Irish Law Times and Solicitors’ Journal, Dublin, for April 17, 
1880, discusses the “ Right of Holders of Negotiable Paper in Cases of Fraud,” 
in the light of recent English and American cases; and the examination of 
these cases is to be continued in a subsequent paper. 


The Journal of Jurisprudence and Scottish Law Magazine, Edin- 
burgh, for April, 1880, contains a paper upon ‘Treason and Trials for 
Treason,” the occasion of it being the publication by the Syndies of the Cam- 
bridge University Press, under the editorship of Professor Bund, of a selection of 
the “State Trials.” The ponderous folios containing these trials have hitherto 
been inaccessible to all but a limited number of readers; but this new publi- 
cation — moderate in size and price — contains not only the reports of leading 
cases, but a valuable history of the law of treason, from the reign of Edward III. 
to Charles Il. A second volume is looked for, bringing the history down to a 
later date. 


“Tnjuries to Children — the Rule of Imputed Negligence in England and 
America,” is a reprint of an article from a receut number of the Southern Law 


The New Jersey Law Journal, Somerville, N. J., for May, 1880, raises 
the question of a new independent Court of Appeals for that State, and inci- 
dentally speaks of the requisites of such a court, both as to the men to compose 
it and as to its mode of conducting its business; and upon the latter point 
declares that each cause should receive the independent, individual examination, 
consideration, and judgment of each judge. The prevailing system of division 
of labor among the judges, whereby each case is assigned to a single judge for 
examination and the writing of an opinion, is declared to be the cause of much 
bad law ; for the other judges, upon hearing the opinion read in consultation, 
often concur in it, without any adequate examination for themselves, — and the 
result is, that not infrequently the cause is in effect decided by a single judge. 

An instance is mentioned where a court following this vicious practice at one 
term decided two causes involving the same question in different ways, — both 
opinions being by a unanimous court. The remedy is declared to be in a 
separate examination and written opinion by each judge. After this, a com- 
parison of views should be had, and one opinion should finally be adopted as 
the opinion of the court. 


Southern Law Review, St. Louis, Mo., for April-May, 1880, contains : 
“Recent English Codification,” by Francis Wharton; ‘“ Negligence of Publie 
Trusts,” by Seymour D. Thompson; “ Ngtice to Directors, — how far binding 
on Corporations,” by U. M. Rose; ‘Subjection of Private Rights to Police 
Power of State,” by W. P. Wade; ‘“ Injunctions against Municipal-Aid Sub- 
seriptions,” by James L. High; ‘ Fraudulent Mortgages of Merchandise,” by 
James O. Pierce. The latter paper is a reply to a recent article in the same 
review, in which it was contended that a mortgage of a stock of goods of a 
trader or manufacturer, with power in the mortgagor to sell the same in the 
usual course of trade, is not constructively fraudulent, or fraudulent in law. 
This doctrine of constructive fraud in such an instrument is a modern one, and 
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it seems to have first found favor in New York, and thence to have been 
adopted in the new States of the West. The courts numerically are about 
equally divided upon the question, and the contention over it waxes warm, with 
intimations from one side that the judges and writers upon the other do not 
know what fraud is; and this intimation is resented by the other, with the reply 
that the advocates of constructive fraud, having no confidence that they can 
guide a jury in the detection of fraud in particular cases, have invented a sort 
of easy method of detecting fraud, by looking at the mortgage-deed, and finding 
whether it contains certain words or phrases. Apparently the conflict is not 
over. 


Central Law Journal, St. Louis, Mo., for April 9, 1880. 

This journal also has an article on ‘ Fraudulent Mortgages of Merchandise,” 
said to be by W. P. Wade, supporting the side of the question advocated by 
Mr. Pierce in the Southern Law Review. 


Ibid., April 16, 1880. 


“Principal and Surety” is diseussed with reference to alteration in the posi- 
tion of surety. 


A paper upon “ Ownership of a Corpse before Burial ” is commenced. 


Ibid. April 23, 1880. 


“The Negotiability of Promissory Notes” is discussed, with reference to the 
phrases bona fides and mala fides. 


The paper upon “ Ownership of a Corpse before Burial” is continued. 


Tbid., April 30, 1880, contains a paper upon the ‘“ Tmplied Authority of a 
Wife to bind her Husband,” suggested by the recent decision of the English 
Court of Appeal upon this subject, —a case which has attracted much attention. 


‘* Appellate Courts and some Needed Reforms” seems to be the first of a 
series of papers upon the subject. 


CORRESPONDENCE. 


To the Editor of the American Law Review: 

Sir, — A reference in the Albany Law Journal of May 15 (21 Alb. L. J. 382) 
to the case of State y. Gaillard is likely to mislead. There are two cases under 
that name recently decided by the United States Supreme Court, but involving 
different questions, and argued by different counsel. One is the case of State of 
South Carolina, ex rel. Trenholm, v. Gaillard,Collector. An abstract of this case is 
given in 21 Alb. L. J. 314. The other is the case of State of South Carolina, ex rel. 
Douglass and Jackson, v. Gaillard, Collector. This is the case discussed in the May 
number of this Review (1 Amer. L. Rev. nN. 8. p. 861). 

Both of these cases involved questions as to the bills of the Bank of the State 
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of South Carolina which were tendered in payment of taxes in accordance with the 
provisions of the bank charter ; but in every other respect they are unlike. 

The only question in the Trenholm case was, whether a certain statute passed in 
1877 (long after the bills were issued, and after the bills had been dishonored), which 
provided acertain method of determming whether bank-bills offered for taxes were 
genuine and valid, could be repealed. The court held unanimously, Chief Justice 
Waite writing the opinion, that the statute in question formed no part of the contract 
of the State, and could be repealed. 

The Douglass and Jackson case, which is the case discussed in this Review, raised 
the question whether an act was constitutional which was passed in 1878, expressly 
and in so many words taking away and prohibiting the remedy by mandamus against 
tax-collectors to compel them to receive such bills in payment of taxes, which 
remedy, as was claimed by counsel for relators, was in force at the time the bank 
charter was granted, and at the time the bank-bills were issued, and hence formed 
part of the original contract obligation of the State. In this case the court was 
evenly divided, and consequently no opinion was written. 

The fact that four of the judges who had concurred in the opinion in the case 
of Tennessee v. Sneed, which was elaimed by the counsel for the State of South 
Carolina to be a controlling authority in their behalf, were in favor of the relators, 
the plaintiffs in error in the Douglass and Jackson case, is an important circum- 
stance which should not be lost sight of, and gives reason to hope that, if the same 
question should hereafter be presented to a full bench, the court may decide in 
favor of the views urged by counsel for the relators. 

The following cases were cited by Messrs. Simonton and Barker, who repre- 
sented the relators in the Supreme Court of South Carolina, in their argument in that 
court, as showing that the writ of mandamus was a recognized remedy in the courts 
of that State, to compel the performance by public officers of their statutory 
duties: State, ex rel. Pillsbury, v. Board of Aldermen of City of Charleston, 18. C. 
y. 8.30; Melver v. State, 2 id. 1; Townsend v. McIver, id. 25; Morton, Bliss, & Co. v. 
Comptroller-General, 4 id. 430 ; Runion v. Latimer, 6 id. 126; McLaughlin vy. County Com- 
missioners, 7 id 375. 

Yours respectfully, 


W. B. Hornslower. 
New Yorks, May 19, 1880. 
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UNITED STATES CIRCUIT AND DISTRICT COURTS. 


ARKANSAS. 


Deed of Trust. — Assignment for the Benefit of Creditors. — A mortgage, 
or deed of trust in the nature of a mortgage, creates a specific lien, and is, in effect, 
security for a debt, and not an absolute conveyance of the property. A voluntary 
assignment of property by a debtor for the benefit of his creditors does not operate 
by way of security for the debts, or create a lien on the property, but passes the ab- 
solute title, legal and equitable, to the assignee for the purpose of raising a fund to 
pay debts ; and as against the assignee and those holding under him the debtor has 
no estate or interest in the property, legal or equitable, which he can convey or incum- 
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ber, or which his creditors can seize or sell or establish a lien upon, until the pur- 
poses of the trust are satisfied. Bartlett v. Feah. Circuit Court, Eastern District 
of Arkansas. Decided January, 1880. MS. opinion of CaLpwe t, J. 


MASSACHUSETTS. 

Admiralty. — Charter-party.— Guaranty.— A charter-party provided that 
one of the parties thereto should furnish to the vessel named therein “a full and 
complete cargo of wheat or Indian corn or other lawful merchandise, say as much as 
she can reasonably stow and carry (which is guaranteed by vessel not to be less than one 
thousand tons dead weight), on the draft of water allowed by the surveyors appointed 
by the marine underwriters, under whose inspection the vessel is to load.” The 
above guaranty of the vessel’s capacity was held by Nexson, J., to be a condition 
precedent to the right of the vessel’s owner, one of the parties to the charter, to 
recover damages for the non-fulfilment of the agreement to load. “The guaranty 
is not a mere descriptive statement as to the capacity of the vessel, or a stipulation 
that something should be done or happen iy the future; but it is an absolute guar- 
anty as to an existing state of things, expressed in clear and definite terms.” An 
appeal was taken. Simonetti y. Foster. Distriet Court. Decided May 4, 1880, 
MS. opinion. 


Admiralty. — Collision. — Collision between a steamer and a schooner off Cape 
Cod. The steamer was held to be in fault, the burden being upon it to show want 
of negligence. It was in evidence that the schooner did not show a lighted torch on 
deck, as sailing-vessels are required by law to do when approaching steamers in the 
night-time. Rev. Sts. § 4234. Nexson, J., held that this circumstance was imma- 
terial, and could not defeat the schooner’s claim, as it did not contribute to the acci- 
dent. It was also, and for the same reason, held to be immaterial that the schooner’s 
second officer did not report the steamer’s approach to the man at the wheel. 
Perkins vy. Steamer Hercules. Warren Foundry, §c. Co. y. Same. District Court. 
Decided April 14, 1880. MS. opinion. 


Admiralty. — Collision. — Contribution. — Pleading. — Collision between 
two schooners, by which one of them, the Helen Mar, with its cargo, was totally lost. 
Both vessels were blameworthy. The owners of the lost cargo, having the option to 
proceed against either vessel, chose to proceed against the C. 7. Foster, the survivor, 
and recovered against it a decree for their whole damage. 

In the cases between the vessels a balance had been struck, and there was found 
to be due to the owners of the sunken schooner a sum somewhat more than half as 
large as that which the surviving schooner had been decreed to pay to the owners of 
the lost cargo. 

Under these circumstances, the owners of the surviving vessel claimed that they 
ought not to pay the whole sum decreed to the owners of the lost vessel, as they 
would have a right to recover against them one-half of the damages paid oa the 
cargo, which was nearly as large, and these owners were not within the jurisdiction. 
Lowe tt, J., held that, as between the owners of the two vessels, the owners of the 
sunken schooner should contribute for the cargo out of the damages due them for 
the loss of their vessel; and that there was no difficulty as to the mode of enforcing 
such contribution. If the owners who had been decreed to pay for the cargo should 
pay into court the amount of the decree, they could include the amount in their 
claim for damages to be set against those recovered against them by the other owners, 
and a libel may be amended to show this fact. A decree in admiralty is often con- 
formed to facts arising after the libel is filed. Duncan y. The C. H. Foster. Same v. 
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Coombs. Carleton v. The C. H. Foster. Circuit Court. Decided April 17, 1880. 
Printed opinion. 


MISSOURI. 

State Statutes of Limitation. — Fraud.— Federal Court. — ( Head-note.) 
Where a cause of action is concealed by fraud, the Statute of Limitations does not 
run in favor of the perpetrator of the fraud. The Federal courts, sitting in equity, 
are not bound by State statutes of limitation, and will not follow the construction 
given to them by the Supreme Court of the State, when in conflict with well-settled 
rules of equity jurisprudence. Johnson v. Roe. Circuit Court, Eastern District of 
Missouri. Decided April, 1880.— Central Law Journal, St. Louis, Mo., April 23, 
1880. 


NEBRASKA. 


Corporation. — Contract. — Ultra Vires. — Injunction. — Although a con- 
tract may have been ultra vires, a court of equity will restrain a corporation from 
recovering possession of property which has passed thereunder, without due process 
of law and a return of the consideration paid. Atlantic g- Pacisie Telegraph Company 
y. Union Pacifie Railway Company and Another. United States Circuit Court, District 
of Nebraska. Decided 1880.— Federal Reporter, St. Paul, Minn., May 4, 1880, Vol. i. 
No. 10, p. 745. 


NEW JERSEY. 

Criminal Law.— Testimony of Accomplices.— Every one coming into a 
conspiracy at any stage of the proceedings, with knowledge of its existence, is re- 
garded in law as a party to all the acts done by any of the other parties before or 
afterwards, in furtherance of the common design. The fact that a witness is a co- 


conspirator doubtless operates largely against the credibility of his testimony ; but 
the jury is not bound to reject it on that account. Whilst it would be unsafe, in 
ordinary cases, to convict any one upon the uncorroborated testimony of accomplices 
in the crime, the rule of law undoubtedly is, that they are competent witnesses. 
United States v. M. T. Sacia et al. District Court, District of New Jersey. — Legal 
Intelligencer, April 23, 1880, Philadelphia, Pa. 


NEW YORK. 

Removal of Causes. — Plaintiff sued defendant for a sum of money which it 
held on deposit for “Benjamin Bailey, trustee.” The plaintiff was the widow of 
Benjamin Bailey. A statute of New York allows savings banks, on petition, showing 
that some one other than the plaintiffs claims the fund on deposit, to have such per- 
son made a party. Under this statute Lewis H. Bailey was made a party, as ex- 
ecutor of Benjamin Bailey. The will of Benjamin Bailey had not been probated, 
and letters testamentary had not been issued. Lewis H. Bailey was a citizen of Con- 
necticut ; the plaintiff and the bank both belonged in New York. Lewis H. Bailey 
removed the cause to the United States court. //e/d, on motion to remand, that if 
the court should decide that the plaintiff was entitled to the money, execution against 
the bank would have to be granted, and this could not be done unless the bank was- 
aparty. That the bank had a right to be heard to defeat the claim of either party. 
This was not, therefore, a case where there was a controversy between citizens of 
different States to which a defendant citizen of the same State with the plaintiff was 
not a necessary party, nor a controversy wholly between citizens of different States, 
and which can be fully determined as between them, without the presence of a de- 
fendant citizen of the same State with the plaintiff. The case, therefore, did not fall 
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under subdivisions 1 or 2 of section 2 of the act of 1875, and the motion to remand 
should be granted. Bailey vy. The New York Savings Bank. United States Circuit 
Court, Southern District of New York. Decided April 24, 1880. — The Daily 
Register, May 3, 1880. 


Patent.— Profits in Accounting. — Suit for accounting for the profits from 
the use of a stamping-machine in the post-oftice. The suit was against the post- 
master. //eld, that the savings, through the use of the patented stamp instead of the 
one previously used, might be recovered, — that the fact that there was an unpatented 
machine which the defendant might have used, and which would have saved 
part of what was saved by the patented machine, made no difference, as the 
former machine was not known to the defendant, and the saving was in fact made 
by substituting the patented for the known machine. J/e/d, also, that it made no 
difference that the machine was only used by the United States postal service, 
which might relinquish the use of a stamp altogether, thus leaving the value of the 
patent at the mercy of the government. In fact, the machine was used, and money 
saved thereby, and this could be recovered. Held, also, that his official character 
did not excuse the infringement. Campbell v. James. United States Circuit Court, 


Southern District of New York. Decided May 1, 1880.— Zhe Daily Register, May 3, 
1880. 


OHIO. 


Insurance. — Countersigned by One not an Agent.— If an insurance com- 
pany place blank policies, duly signed by the president and secretary, in the hands 
of its agents, and the latter employ one not an agent to procure risks, receive from 
him the premium, and place in his hands the policy, and he countersigns it and 
delivers it to the assured, the company is bound. Camden Consolidated Oil Co. v. Ohio 


Ins. Co. March, 1880. Circuit Court, Southern District of Ohio. The Weekly 
Cincinnati Law Bulletin, vol. v. No. 9, April 5, 1880, p. 193. 


PENNSYLVANIA. 

Admiralty.— Libel. — The procedure authorized by sections 4546 and 4547 of the 
U.S. Rev. Stat. is a cumulative remedy for his wages given to a seaman, which he 
may pursue at his option; but the statute does not deprive him of the right, in the 
first instance, to ordinary admiralty process against the vessel upon a direct applica- 
tion to the court. 

A steam ferryboat, plying between points on opposite sides of the Ohio River, 
within the same State and county, is amenable to admiralty jurisdiction on a suit in 
rem for wages. Murray etal. v. Ferryboat Ninuck. District Court, Western Dis- 


trict of Pennsylvania. Decided April, 1880.— Pittsburgh Legal Journal, April 21, 
1880, Pittsburgh, Pa. 


Corporations. — Duties of Presidents.— The president of a corporation 
occupies a position of trust and confidence, and is liable to be called upon to account 
for and make restitution of any part of the property confided to his management 
and care, which he has improperly applied to his own use. 

Contracts between a president and the corporation, by which the president agrees, 
in consideration of a certain commission, to effect and become liable for a loan to 
the company, while looked upon with suspicion and disfavor by the court, may be. - 
enforced when shown to have been made for the benefit of the company. Trust Co. 
etal. v. Weed etal. Circuit Court, Western District of Pennsylvania. Decided 
April 6, 1880. — Legal Intelligencer, April 16, 1880, Philadelphia, Pa. 
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Corporations. — Citizenship. — Jurisdiction. — United States Courts. — 
The P. W. & B. R. R. Co. was formed by the merger and consolidation under legisla- 
tive authority of three railroad companies, originally created by and existing under 
the laws of the States of Pennsylvania, Maryland, and Delaware. An action having 
been brought against the company in a State court of Pennsylvania, by a citizen 
thereof, the company removed the cause into the United States court, under the 
provision of the act of March 3, 1875, claiming that, as it was one corporation exist- 
ing under the laws of the three above-mentioned States, the cause must be con- 
sidered as one in which a citizen of Pennsylvania was plaintiff, and citizens of 
Pennsylvania, Maryland, and Delaware defendants; that under the decisions of 
Strong and McKennan, JJ.,in Taylor v. Rockafeller,6 W.N. C. 283, and of Bradley, 
J., in Gerardey v. Moore, the case was cognizable in the United States court. J/eld, 
on motion to remand the cause to the State court, that, in Pennsylvania, the Penn- 
sylvania charter could alone be considered, in the determination of citizenship, or 
status of the corporation, as the company existed in such State by virtue of Penn- 
sylvania legislation alone, and that consequently the controversy was between 
citizens of Pennsylvania alone, of which the United States courts could not enter- 
tain jurisdiction, and that the cause must be remanded. Johnson y. Phila., Wilm, 
& Balt. R. R. Co. Circuit Court. Decided April 20, 1880. Oral opinion by Me- 
Kennan, Circuit Judge, Butter, District Judge, concurring. Notes of counsel. 


Negotiable Notes. — Security.— Tle holder of a negotiable note who has 
taken it as a security for a pre-existing debt is a holder for value, and is protected 
against any equities subsisting between the original parties to it. Wood y. Seitzinger. 
Circuit Court. Decided April, 1880. MS. opinion. 


STATE COURTS. 
ILLINOIS. 


Factor. — Power of, to Pledge. — Right of Owner to Reclaim. — (/ead- 
note.) — A factor, with a power only to sell the goods consigned to him, has no right 
to pledge them ; and if he does so, the owner may, if he has done or said nothing to 
estop him from so doing, reclaim the goods from the pledgee, although such pledgee 
had no notice of the rights of such owner, and had supposed the factor was the actual 
owner. Gray v. Agnew. Supreme Court. Modified and filed March 29, 1880. — 
The Northwestern Reporter, Winois Supplement, St. Paul, Minn., April 10, 1880, vol. i. 
No. 7, p. 512. Dickey, J., dissenting. 


Innkeeper. — Elevator.— Guest falling down. — Liability. — (/Jead-note.) 
— Plaintiff, a guest at a hotel, in going in the evening to a room assigned him, the 
location of which he knew, opened a door adjoining such room and leading to an 
elevator, stepped inside, and was precipitated down the shaft and severely injured. 
In an action for such injury, verdict for plaintiff having been rendered, — Hed, that 
negligence of the guest was slight in comparison with that of the landlord, and an 
allowance of $2,000 as damages was not excessive. Hayward v. Mervill. Supreme 
Court. Filed March 24, 1880. — The Northwestern Reporter, Illinois Supplement, St. 
Paul, Minn., April 10, 1880, vol. i. No. 7, p. 508. 


INDIANA. 


Lease. — Parol Evidence as to what Fencing Lease calls for.— Where 
a lease required lands to be enclosed by lessee with a fence so that they could 
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be pastured, but was silent as to what particular fences or how much fencing would 
be necessary, parol evidence that the parties went over the leased lands together 
before execution of the lease, and agreed as to what fences would have to be built, 
is competent. vy. West. Supreme Court. Decided March 25, 1880. — The 
Indianapolis Journal, March 26, 1880. 


Contributory Negligence. — Disregarding Knowledge of Obstruction. — 
If a person knows there is an obstruction in a street, — an open cellar-way in this 
case, — and attempts to pass the place when, by reason of the darkness of the night, 
he cannot see the obstruction, he takes the risk on himself. Disregard of the knowl- 
edge is contributory negligence, and proof of knowledge sustains the defence. 
Brucker y. Covington. Supreme Court. Decided March 27, 1880.— The Indianapolis 
Journal, March 29, 1880. 


Damages. — Expected Crops. — In an action for damages against a lessor of 
a two years’ lease for refusing to give possession, — //e/d, it was proper to prove the 
value of the crops which could have been raised on the land in each of the two years 
as evidence of damages. Avan v. Frey. Supreme Court. Decided April 13, 1880. 
— The Indianapolis Journal, April 14, 1880. 


Assumption of Incumbrance through succeeding Conveyances.— Lia- 
bility of Last Vendee to First Promisor. — Hoffman having mortgaged land to 
one P., afterwards sold it to W., who assumed the mortgage as part of the price, and 
W. sold to B. on the same terms, and B. sold to Risk on the same terms, i.e. Risk 
agreeing to pay the mortgage as part of the price. Hoffman having been sued by 
P. on the indebtedness, and compelled to pay a judgment on it, may sue Risk, the 
last vendee. The debt of Hoffman to P. secured by the mortgage is not the founda- 
tion of the action, and need not be particularly described. The agreement of Risk 
to pay off the mortgage is the foundation of the action. It was not necessary that 
Risk should have had notice of the action against Hoffman wherein judgment was 
obtained. Risk vy. Hoffman. Supreme Court. Decided April 17, 1880.— The 
Indianapolis Journal, April 19, 1880. 


IOWA. 


Residence. — Right to Vote. — (/ead-note.) —A person’s residence with ref- 
erence to his rights to vote is the piace of his permanent abode, and he will not 
acquire a right to vote in another county by being there for a temporary purpose, as 
for the purpose of education, &c., unless he has also an intention to change his former 
domicile. That will continue until there is an actual change, with an intention to 
change it. Vanderpoel vy. O'Hanlon. Supreme Court. Filed April 6, 1880. — The 
Northwestern Reporter, St. Paul, Minn., April 24, 1880, vol. v. No. 2, p. 119. 


Election. — Offer to Bribe. — (J//ead-note.) — A promise by a candidate for 
county office, that in case of election he will pay a portion of his salary into the 
county treasury, made to the electors with the intent to influence them to vote for 
him, is an offer to bribe that will disqualify him from holding the office. Carrothers 
v. Russell. Supreme Court. Filed April 20, 1880.— The Northwestern Reporter, St. 
Paul, Minn., May 8, 1880, vol. v. No. 4, p. 499. 


MASSACHUSETTS, 


Insurance. — Construction of Clause “ Unconditional and Sole Owner- 
ship.” —Mortgage. — Lease. — Action of contract on a policy of insurance which 
contained the following clause : “ If the interest of the assured in the property be other 
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than the entire, unconditional, and sole ownership of the property, for the use and 
benefit of the assured, or if the building insured stands on leased ground, it must be 
so represented to the company, and so expressed in the written part of this policy, 
otherwise the policy shall be void.” At the trial, it appeared that when the policy in 
suit was applied for and issued, and until the time of the loss, the insured buildings 
were subject to three mortgages executed by the assured, and also subject to a lease 
for five years ; and it was set up in the defence that the non-disclosure of these incum- 
brances was a failure to comply with the above clause, and that therefore the policy 
was void. J/ed, that the above-quoted clause of the policy was inserted for the 
benefit of the defendant. It is to be construed strictly against it, and liberally in be- 
half of the plaintiffs. If, therefore, its terms can be satisfied by a construction which 
will save the policy, and at the same time accord with the established rules of law, 
such construction must be adopted. It has long been settled in this Commonwealth 
that, as to all the world except the mortgagee, a mortgagor is the owner of the mort- 
gaged land, at least until the mortgagee has entered for possession. This being the 
law, and the mortgagees not being in possession of the premises, the plaintiffs’ 
assignor might well be described in a policy of insurance as the owner of the property 
insured ; and, inasmuch as his estate was in fee-simple, not an estate for life, and not 
a base, qualified, or conditional fee, it might well be described as the entire and un- 
conditional ownership; and, as he had no joint tenant nor tenant in common, his 
estate was well described as the sole ownership. As between him and the de- 
fendant, the mortgages and the lease were mere incumbrances on his title, not 
affecting its character as entire, and not changing it from an absolute to a conditional 
estate or ownership. The lease for years created only a chattel interest in the 
premises, not affecting the ownership of the fee. It was merely an incumbrance. 
Doiliver et al. v. St. Joseph Fire and Marine Ins. Co. Supreme Court. Decided 
February, 1880.— Boston Daily Law Reporter, Boston, Mass., April 2, 1880. 


Evidence. — Corroborating Testimony of Accomplice. — (//ead note.) — 
Evidence to corroborate the testimony of an accomplice must tend to connect the 
accused with the crime. Although a jury may convict on the uncorroborated testi- 
mony of an accomplice, yet the admission, against the defendant's objection, for the 
purpose of corroborating the testimony of an accomplice, of evidence which does not 
connect the defendant with the crime is a subject of exception. 

At the trial of an indictment for burning a barn in A., in the night-time of Sep- 
tember 11, an accomplice, about eighteen years of age, testified to his own where- 
abouts in A. in the evening of September 2, and that, on his way home late at night, 
he saw the defendant trying to set fire to the building; that he put the fire out, and 
the defendant told him if he would say nothing he would make it all right with him, 
and that the building would be burned the next week ; that he then went home, was 
let into the house by his father, and went to bed; that, during the next week, the 
defendant gave him four ten-dollar bills; that, on September 11, he heard that the 
building had been burned ; that several weeks afterwards the defendant admitted his 
guilt to him; and that in the following spring he had a conversation with the de- 
fendant, in the presence of third persons, but could not remember what the conversa- 
tion was. Evidence was admitted, as corroborating the testimony of the accomplice, 
as to his whereabouts on the evening of September 2, prior to the time when he said 
he met the defendant; as to his father letting him into the house that night; as to 
his having in his possession, soon after the time when he said the ten-dollar bills 
were given to him, some bills of that denomination ; and as to the fact of his having 
had an interview with the defendant the spring after the fire. //e/d, that the evidence 
did not corroborate the accomplice upon any material point, and was not made ad- 
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missible by the fact that the defendant testified denying all the statements of the 
accomplice as to the interviews before the fire and the payment of money, and all 
the statements connecting the defendant with the fire. Commonwealth vy. Holmes, 
Supreme Judicial Court. 127 Mass. (not yet published). 


MICHIGAN. 


Vessel. — Debt. — Surety. — Liability of Owners. — (//ead-note.) — A pro- 
ceeding in admiralty was instituted against a vessel for certain claims for supplies, 
repairs, and wages,and the vessel attached at her home port just as she was about to 
depart. She was owned by several as co-owners. To enable her to proceed upon her 
voyage, plaintiff, at the request of two of such co-owners, one the master and the other 
the managing owner or ship's husband, became security for the release of the vessel. 
Judgment having been rendered upon the claims secured by the bond given, and paid 
by the plaintiff, — //e/d, that he could not recover for the money so paid from other co- 
owners, who were not personally liable upon the claims for which the vessel had 
been attached, and who, living in the vicinity of the home port, had not been con- 
sulted about or requested the giving of the bond, or afterwards acquiesced therein, 
and neither the ship’s husband nor a co-owner had authority as such to bind them by 
procuring such bond. A person becoming security must see that he acts upon the 
request of the principal, or one fully authorized to represent him. Mitchell vy. Chambers. 
Supreme Court. Filed April 7, 1880.— Zhe Northwestern Reporter, St. Paul, Minn., 
April 17, 1880, vol. v. No. 1, p. 57. 


Insurance. — Temporary Vacation of Premises. — (/7Zead-note.) — Where a 
policy of insurance provided that the same should be void if the premises became 
vacant and unoccupied, — //e/d, that a mere temporary absence of the occupants, as 


where they were called away to visit a sick relative, would not render the policy 
void. Stupetzki v. Transatlantic Fire Insurance Company. Supreme Court. Filed 
April 21, 1880.— The Northwestern Reporter, St. Paul, Minn., May 8, 1880, vol. v. 
No. 4, p. 401. 


MISSOURI, 


Implied Contract for Wages.— Failure of Evidence.— Where a girl was 
taken from a charitable institution into a family, and during seven years treated as 
a member of the family and suitably clothed and boarded, if she remained during 
that time doing household work as a member of the family, and her conduct during 
the whole time was such as to give no ground for suspicion that she expected wages 
or required defendant to send her to school, there is nothing in these circumstances 
to raise an implied contract for wages, or to support an action for damages for fail- 
ing to give an education to the girl ; and, in the absence of any testimony as to an 
express contract, the case was properly taken from the jury. Ryan v. Lynch. Court 
of Appeals. Decided April 27, 1880.— The St. Louis Republican, St. Louis, Mo., 
April 28, 1880. 


Proceeding against Stockholder.— Paid-up Stock.— Evidence.—In a 
proceeding by a creditor of a corporation to recover from a stockholder for unpaid 
stock, the burden is on plaintiff to show that a share of stock issued as paid-up stock 
was not really paid up; and if the stockholder took the stock for value, he is not 
concerned with the consideration that passed between the company and the person 
to whom the stock was originally issued, unless it is shown that he had notice of the 
inadequacy of the original consideration. Mechanics’ Savings Inst. v. Puthoff. Court 
of Appeals. Decided April 27, 1880.— The St. Louis Republican, St. Louis, Mo., 
April 28, 1880. 
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Construction of Will.— Devise to a Class does not Lapse by Death of 
One of the Class. — 1. The intention of the testator guides in the construction of a 
will, and a testamentary disposition should be so construed as to prevent the gift 
from failing. The doctrine that a devise lapses by the death of the devisee in 
the lifetime of the testator is not to be extended beyond cases that fall clearly within 
the rule. 2. Where a disposition is made to a class, though as tenants in common 
and not as joint tenants, the death of a devisee will not cause a lapse, but the sur- 
vivors take the whole. 3. The testator left one dollar to his child by his second 
wife, and to his second wife “what the law allows her and no more,” and all the 
residue of his estate to his two children by the first wife by name. One of these two 
children by the first bed died before the testator. J/e/d, that the legacy did not 
lapse. ‘The devise was to the two children as a class ; the children of the first wife 
were preferred, and the survivor of them takes what was left to the two. Crecelius 
y. Horst. Court of Appeals. Decided May 4, 1880.— Zhe St. Louis Republican, 
St. Louis, Mo., May 5, 1880. ; 


Bailment.— Conversion of Stolen Goods.— Where A. delivers stolen 
goods to B., if B. sells them, though in good faith, he is liable to the real owner for 
their value. Kramer v. Fawkner. Court of Appeals. Decided May 4, 1880. — The 
St. Louis Republican, St. Louis, Mo., May 5, 1880. 


NEW YORK. 


Trespass. — Conversion. — Local Actions. — Trover for wrongfully cutting 
down and carrying away and converting some telegraph-poles, with the wires, &c. 
The poles stood upon a highway in New Jersey. //e/d, that, as the poles were affixed 


to the soil, they became part of the freehold, and as the cutting and carrying away 
were parts of one act, they could not be separated, and only one cause of action 
existed. That the only action which could be sustained was trespass qu. cl. jr., and 
as this is a local action, the court had no jurisdiction of it. Zhe American Union 
Tel. Co. v. Middleton. New York Court of Appeals. — The Daily Register, April 
15, 1880. Opinion in full. 


Evidence. — False Representations. — Intent. — The defendant was indicted 
for obtaining money on false representations as to the solvency of his firm, on Jan. 
28, 1876. After evidence of the sale of the goods and the insolvency of the firm had 
been given, witnesses were called to testify to similar representations made at or near 
the same time. Jield, such evidence was properly admitted to show the intent. 
That, when defendant’s knowledge of his insolvency had been shown, the evidence 
offered went to show a scheme for obtaining goods fraudulently, and on this point it 
was admissible, but that it was not admissible on any other point, and care should 
be taken that it was not used for any other purpose. The People v. Meyer. New 


York Court of Appeals. Decided March 19, 1880.— The Daily Register, April 12, 
1880. 


OHIO. 


Carrier's Liability for Samples in Passenger’s Trunk. — Liability as 
Warehouseman. —( /ead-note.)— The implied undertaking of a carrier to insure the 
safety of baggage does not extend to the contents of a trunk, consisting of samples 
of merchandise, which the passenger, a travelling salesman, carries to facilitate his 
business in making sales. But the carrier, by taking the property into his charge 
and putting it in his warehouse for safe keeping, assumes the relation to it of an 
ordinary bailee, and he is bound to take such care of the property as a man of ordinary 
prudence would of his own under like circumstances. Pennsylvania Co. v. Miller. 
— Court. Decided April 20, 1880.— The Cincinnati Commercial, April 22, 
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Railroad, not included by Words “or other Structure” in Mechanic's 
Lien Law. — (//ead-note.) —1. Section 1 of the act of 1877 (74 Ohio Laws, 168), 
which authorizes a mechanic’s lien on “ any house, mill, manufactory, or other build- 
ing, appurtenance, fixture, bridge, or other structure,” and on the interest of the owner 
of the same, “in the lot of land on which the same shall stand or be removed to,” 
for labor performed or machinery or materials furnished by the contractor, “ for 
erecting, altering, repairing, or removing ” the same, does not authorize such a lien 
upon a railroad. 

2. Whether this statute provides for a lien on the bridges which form part of a 
railroad is not decided. Rutherford vy. Cincinnati § Portsmouth Railroad Co. Supreme 
Court. Decided April 27, 1880. — The Cincinnati Commercial, April 29, 1880. 


PENNSYLVANIA. 


Attorney-at-Law. — Duties.— Expulsion. — An attorney-at-law sustains an 
important relation in the administration of justice. He possesses certain powers and 
privileges from which others are excluded, and assumes important duties and obli- 
gations towards both court and client. He is an officer of the former and a repre- 
sentative of the latter. . . . Good faith and integrity in his professional employments 
are essential and necessary. It is the duty of a court to see the proper standing is 
preserved. Whenever its right to strike a member from its roll appears to be im- 
partially considered and prudently exercised, as here, we are not willing to reverse 
its conclusion. 

In this case, the evidence clearly established and the court found that the plaintiff 
in error was professionally employed by Mrs. C. to procure for her a bond of $100; 
that he obtained it, and, instead of delivering it to her, pledged it to one H., as security 
for money borrowed from him. A settlement was finally made with Mrs. C., which, 
it was contended, operated as an absolution and remission of the offence. Held, 
that the unworthy act had been fully consummated, and the action of the lower court 
in disbarring the offender was sustained. Jn re Samuel Davies. Supreme Court. 
Decided May 5, 1880. — Public Ledger, Philadelphia, Penn., May 6, 1880. 


WISCONSIN. 


Interest. — Grace. — Declaring Mortgage due. — (//ead-note.) — On mere 
instalments of interest the debtor is not entitled to days of grace. Where, therefore, 
interest alone was due, by the terms of the note, on the first day of a certain month, 
and, on default of payment thereof, within ten da}s after it became due, the mort- 
gagee had his option to declare the whole mortgage debt due, the notice of his option 
given on the twelfth of said month was not premature. Macloon v. Smith. Supreme 
Court. Filed April 20, 1880.— The Northwestern Reporter, St. Paul, Minn., May 1, 
1880, vol. v. No. 3, p. 336. 


Municipal Corporation. — Liability for Injury from “ Coasting.” — Nui- 
sance. — Police Power. — (//ead note.) —1. For injuries suffered by one passing 
along or over a public street in a city caused by collision with persons “ bobbing” 
or “ coasting ” on such street, the city is not liable as for “insufficiency or want of 
repair” of the street, under section 1339, Rev. Stat. s 

2. While the use of a public highway in a city for “ coasting” may be a public 
nuisance, its suppression is a police duty, and not a duty in which the corporation, 
as such, has a particular interest, or from which it derives any special benefit in its 
corporate capacity ; and for the non-performance of such duty by its officers and 
agents the corporation is not liable. 

8. The complaint avers that, prior to the time of the injury, the defendant city, 
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its servants, agents, and officers, “ did /icense boys and girls to slide down hill in said 
city, and that under such license and permission the young men, boys, and youths ” 
in said city “ did use the streets of said city, and particularly Poplar Street, to slide 
down hill with sleds,” &c. J/eld, that, in view of the whole complaint, the word 
“license ” must here be construed as expressing only an omission of the officers to 
perform their police duty by restraining such use of the street, and that no cause of 
action, therefore, is stated; although a positive license granted by the common 
council would have rendered the city liable. Schultz v. The City of Milwaukee. Su. 
preme Court. Filed April 20, 1880.— The Northwestern Reporter, St. Paul, Minn., 
May 1, 1880, vol. v. No. 3, p. 342. 


ENGLAND. 


Evidence. — Entries in Day-book of Deceased Partner. — To prove that 
certain shares had been bought on the Stock Exchange, the plaintiff offered the day- 
book of a deceased broker, whose handwriting he proved. The entry was of a 
transaction which might, according to the turn of the market, be to the broker’s ad- 
vantage. eld, that the day-book could not be admitted. The entry is not against 
interest, nor was it shown to be in performance of a duty. Massey v. Allen, 18 Ch. 
D. 558. 


Evidence. — Diary of Agent. — Secondary Evidence of Letter. — Defend- 
ant offered the diary of an agent to show what took place at a certain interview. 
Held, that the diary was inadmissible, as it was not shown that the entry was made 
in performance of a duty. Defendant also produced the copy of a letter made at 
the time. Witness did not remember posting the original, but had no doubt he 
would have done so in the ordinary course of business. The original letter could 
not be found. J/e/d, that the copy was admissible. Trotter y. MacLean, 18 Ch. 
D. 574. 


Preight.— Unpaid Vendor’s Lien.— Plaintiff owned the bark K., which 
was loaded with a cargo of wheat on the ship’s account. The bill of lading excepted 
the perils of the seas. Plaintiff sold the cargo, afloat, upon the terms that freight 
should be paid at 60s. per ton. The cargo passed to the defendant upon the same 
terms. In consequence of the excepted perils, the cargo was short, and defendant 
claimed to deduct from the sum due for freight £193, on account of short delivery. 
Held, that the plaintiff was entitled to a lien, if not as ship-owner, at least as unpaid 
vendor, and that the £193 was due to him. Swan v. Barber, 5 Ex. D. 130. 


Action for Salvage.— Negligent Towage. — A tug agreed to towa ship fora 
fixed sum. The tug placed the ship imprudently in a position of danger, and then 
succeeded in saving her. //e/d, that under these circumstances the tug was not 
entitled to salvage. The Robert Dixon, 5 P. D. 54. 


Bicycle not a Carriage.— A turnpike act imposed a toll of 6d. for every 
horse, &c., drawing any coach, chariot, berlin, landau, phaeton, &c., and a toll of 5s. 
for every carriage of whatever description which should be drawn or impelled by 
steam or any other agency than that of horses or beasts. //e/d, that a bicycle was 
not liable to toll under the act. “Carriage” in the second clause must be ejusdem 
generis with “ carriage ” in the first. Walliams v. Ellis, 5 Q. B. D. 178. 


Lunatic. — Honest Belief.— The defendant was convicted under a statute of 
receiving lunatics into an unlicensed asylum. Defendant did not know that the per- 
sons she admitted were lunatics. Held, that such belief was immaterial. Reg. v. 
Bishop, 5 Q. B. D. 259. 
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Privileged Communications. — Evidence tending to Criminate. — Action 
of libel for false charges made by the former master of the plaintiff, in answer to 
inquiries. The plaintiff asked for the production of the letters containing the 
charges. Defendant, the writer of the letters, claimed that they were privileged 
from production. J/eld, that the fact that the letters were in a certain sense privi- 
leged did not exempt them from production. Webb v. Kast, 5 Ex. D. 108. 


Corporation. — Forged Transfer of Stock. — Estoppel.— A. was the owner 
of stock in the defendant company ; his clerk forged a transfer to C., who wag the 
nominee of B., the latter being the real buyer. The forged transfer was presented 
to the company, who registered it, and issued certificates to D., who held them as 
security for advances subsequently made by D. to B.  B. acted in good faith, and C, 
was a mere trustee for B. D.’s advances being repaid, and the company having dis- 
covered the forgery, B., in the name of D., claimed the value of the stock by 
estoppel. eld, that although such estoppel existed in favor of D. until the advances 
were repaid, there was no estoppel in favor of B. Limm v. Anglo-American Telegraph 
Co., 5 Q. B. D. 188. 


Petition for an Injunction. —Trade-mark.— A. put up over his shop the 
words, “Civil Service Boot Supply.” In the same street was a store of the Civil 
Service Supply Association. At that time the C. 8. 8. A. did not sell boots; but 
afterwards they established a shop in a neighboring street, and it was shown that 
one of their customers was deceived. //e/d, that it could not be restrained. Semble, 
not even if, when he put out his sign, the C. 8S. S. A. had a boot-shop already estab- 
lished, unless it were in the same street. The customer was deceived through her 
own fault. Civil Service Supply Association y. Dean, 13 Ch. D. 612. 


Will. — Vested Interest. — Discretion of Trustees,— A. devised his prop- 
erty in trust for his children who should attain twenty-one; “ but that the children 
so attaining vested interests shall not be entitled to receive their shares until my 
youngest child shall have attained twenty-one years,” unless the trustees shall see 
fit. “ And in case any child shall die before my youngest child shall attain twenty- 
one and without having actually received his share,” this share is to go to those who 
shall be living when such youngest child shall reach twenty-one. //e/d, that when any 
child attained twenty-one, he acquired an absolute vested interest, and could insist 
on payment. Bubb v. Padwick, 13 Ch. D. 517. : 


Patents.— Grant to Two Persons of Patents for same Invention. — On 
April 29, 1879, A. and B., independently and without fraud, applied for a patent for the 
same invention. Both received provisional protection. On July 25, A.’s letters-patent 
were sealed, and on August 5 he entered an opposition to the grant of the seal on 
B.’s application. eld, that B.’s application should be sealed. Neither A. nor B. 
can prevent the other from using the invention; but, if they choose, they may be- 
come joint proprietors. Ex parte Bates and Redgate, L.. R. 4 Ch. 577, distinguished. 
In re Deving’s Patent, 13 Ch. D. 393. 


Trade-mark. — Use after Complaint. — A. had acquired the right to a certain 
trade-mark. B. made use of a trade-mark likely to be mistaken for it in the foreign 
market where the goods were sold. A. made frequent and peremptory complaints. 
Held, that neither the fact that the marks were not exactly alike, nor that there was 
bona fides in originally using the marks, nor the peremptoriness of A., would justity 
B. If the marks were calculated to deceive buyers in the foreign market, it is a 
sufficient cause for an injunction where the defendant has been requested to cease 
using the trade-marks. Orr Ewing § Co. vy. Johnston § Co., 13 Ch. D. 434. 


